WARNING

The court hearing this matter directsthat the following notice should be attached to the

file:

Thisis acase under Part |11 of the Child and Family Services Act and is subject to
subsections 45(8) of the Act. This subsection and subsection 85(3) of the Child and Family
Services Act, which deals with the consequences of failure to comply with subsection 45(8),

read asfollows:

45—(8) No person shall publish or make publicinformation that hasthe effect of
identifying achild who isawitness at or aparticipant in ahearing or the subject of
a proceeding, or the child's parent or foster parent or a member of the child's
family.

85.—(3) A person who contravenes subsection 45(8) (publication of identifying
information) or an order prohibiting publication made under clause 45(7)(c) or
subsection 45(9), and a director, officer or employee of a corporation who
authorizes, permits or concursin such acontravention by the corporation, isguilty
of an offence and on conviction is liable to afine of not more than $10,000 or to
imprisonment for aterm of not more than three years, or to both.
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14 September 2004; 1 and 4-7 October 2004; 22-24 and 26 November 2004;
14-15 and 21 February 2005; 14-15 and 17 March 2005; and 7 April 2005
Reasons for Judgment released on 14 June 2005

CHILD PROTECTION — Form of order — Crown wardship — Best interests of child
— Cultural background — Children were apprehended when mother was arrested for
her role in marijuana grow operation — During house search, police seized
videotape showing mother and her then partner having sexual intercourse, while her
eldest daughter (then 10 years old) was videotaping and participating in sexual
activity — In ideal world, children should have been placed into Chinese-speaking
foster home but, unfortunately, no such placement was then available — As result of
delays before mother’s criminal cases came to conclusion, children had lost their
ability to communicate freely with mother in native Chinese — In light of disturbing
nature of events that triggered intervention by children’s aid society, more important
considerations, such as children’s their need for physical, mental and emotional
safety, trumped their cultural needs — Mother’s household would remain unfit for
children’s return so long as mother failed to appreciate impact that her misconduct
had affected her children and, by contrast, non-Chinese foster home was far
preferable to anything that mother had to offer.

CHILD PROTECTION — Form of order — Crown wardship — Least restrictive option
to protect child — Children had already been found to be in need of protection after
mother had been arrested for her role in marijuana grow operation — During house
search, police seized videotape showing mother and her then partner having sexual
intercourse, while her eldest daughter (then 10 years old) was videotaping and
participating in sexual activity — Mother’s own expert witnesses stressed that she
was now changed person, that she had accepted responsibility for her past
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transgressions and was willing to correct them, but those expert opinions were
based almost exclusively on mother’s own self-reporting — During subsequent child
protection trial, mother showed that, in fact, she took responsibility for virtually
nothing; she denied involvement in growing marijuana and argued that she had been
drugged during making of videotape, all of which left much of expert opinions
without foundation and of limited weight — Her pattern of conduct was to puts her
own hedonistic needs above those of her children and this was being repeated again
— Despite commitment not to get involved in any more relationships with men, she
had been secretly living with man about whom no one knew anything, who was
evasive and elusive in responding to inquiries from children’s aid society and who
showed pathetic interest in his own biological children, let alone mother’s children
— Mother had effectively demonstrated that she did not sufficiently understood how
her misconduct had affected her children — Court concluded that she was incapable
of meeting her children’s emotional needs — Children’s return into mother’s
household was not viable option — Crown wardship ordered.

CIVIL PROCEDURE — Costs — Entitlement — Misconduct in or abuse of litigation
process — Advocacy of position having little chance of success — After children’s
aid society had finished its case and while court was hearing evidence on behalf of
mother, society made motion to add newborn child to case — Mother’s lawyer
opposed motion and court had to cut trial short for that day and adjourn matter to
later date — By return date of motion, society had realized that motion had been ill-
advised because newborn’s father would have to be added as party and have to be
supplies with copies of transcripts of society’s evidence of many days, with possible
right by him to cross-examine — Society withdrew its motion, but court agreed that
mother’s lawyer was entitled to costs for loss of trial time when motion was made for
having to prepare to argue for motion that never took place — Costs of $5649.60
fixed against children’s aid society.

STATUTESAND REGULATIONSCITED
Child and Family Services Act, R.S.0. 1990, c. C-11 [as amended], subsection 1(1), clause
37(2)(c), clause 37(2)(d), subsection 37(3), clause 70(1)(a) and clause 70(1)(b).

JANE L. LONG oottt e for the applicant society
Gary GOHHED ..o for therespondent mother, V.J.L.
WINNIEW. WONQG oo for the Office of the Children’s Lawyer,

legal representative for the children CW.L.and V.K.T.T.

[1] JUSTICE M. WONG:— Thisisajudgment after atrial on an amended protection
application relating to the children CW.L. (bornon|[...] 1990) and V.K.T.T. (bornon ...]
1992). Their younger sister, D.L. (born on [...] 2002) is the subject of a protection
application.

[2] On 16 January 2004, the Children’sAid Society of Toronto (hereinafter referred to
as the “society”) brought a motion for summary judgment relating to all three children.
Justice Paul H. Reinhardt made afinding that C.W.L. wasachild in need of protection under
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clause 37(2)(c) (sexual exploitation) and clause 37(2)(d) (risk of sexual exploitation) of the
Child and Family ServicesAct, R.S.0. 1990, c. C-11 (asamended), and afinding in relation
to V.K.T.T. and D.L. under clause 37(2)(d).

[3] The society is seeking an order for Crown wardship with access for the two older
children, CW.L. and V.K.T.T., aswell as an order for Crown wardship without access for
D.L. Thelawyer for CW.L. and V.K.T.T. supportsthe application for Crown wardship with
access.

[4] The mother, Ms. V.J.L., seeksthereturn of all three of her children under an order
of supervision. None of the children’s fathers participated in the proceedings.

[9] The trial began on 3 May 2004 and was scheduled for six days. The society’s
evidencewas completed by 17 June 2004 and moretimewasrequired. Intotal, an additional
20 days were scheduled and the trial has taken more than ten months to complete.

[6] In the meantime, Ms. V.J.L. has had another child, A.L., who is subject to a
separate protection application. Initialy, the society sought to join the protection application
relating to A.L. with this trial, but later abandoned its motion. As a result of the initia
attempt to join the two proceedings, the court made an order of costs against the society on 1
October 2004. Oral reasons were given with written reasons to follow.

[7] After having carefully considered the evidence and the positions of all parties, | am
satisfied that the following orders are necessary: for C.W.L. and V.K.T.T., ordersfor Crown
wardship with access; and for D.L., an order for Crown wardship for the purposes of
adoption with no access.

[8] | propose to deal with the evidence under the following headings:

1. THE BACKGROUND OF THE CASE AND THE FINDING para. [9]
2. THE SOCIETY'SPOSITION para. [18]
3. THEMOTHER'SPOSITION para. [22]
4. THE SOCIETY'SEVIDENCE para. [25]
4.1: The Videotape para. [25]

4.2: Ms. V.J.L.'s Contact with the Society para. [36]

4.3: Dr. Fitzgerald's Report para. [50]

4.4: Dr. Nitza Perlman’s Assessment para. [59]

5. THE EVIDENCE OF Ms. V.J.L.AND HER WITNESSES para. [62]
5.1: Ms. V.J.L.'sEvidence para. [63]
5.1(a): Employment and Gambling para. [73]

5.1(b): The Marijuana Grow Operation para. [81]

5.1(c): The Videotape para. [96]
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5.2: Dr. ThomasLi para. [113]
5.3: Irene Law — Hong Fook Society para. [121]
5.4: Pastor Alex Wong para. [123]
55 Ms. C.C. para. [125]
5.6: Probation Supervisors para. [128]
6. Ms. VJ.L.!'SPLANFOR THE CHILDREN para. [135]
6.1: Background of Mr. Y.X.G para. [137]
6.2: Concerns about Mr. Y.X.G para. [143]
7. THEDISPOSITION para. [174]
8. THE ORDER para. [190]
9. COSTS para. [194]

1: BACKGROUND OF THE CASE AND THE FINDING

[9] C.W.L. and V.K.T.T. came into care on 4 September 2001. Their mother, Ms.
V.J.L., had been arrested on charges related to a marijuana grow operation. After police
searched her home, they seized a videotape showing Ms. V.J.L. and a male having sexua
intercourse. Ms. V.J.L.’sten-year old daughter, C.W.L ., wasvideotaping and participatingin
the sexual activity.

[10] On 19 September 2001, C.W.L. and V.K.T.T. were placed together in afoster home
inrural Eastern Ontario and remain there. Atfirst, both children had difficultiesadjusting to
an environment devoid of any other Asian people or culture. They have since settled and are
doing well. Upon apprehension, the children wanted to see and be with their mother, but
they had no direct contact with her until after Ms. V.J.L. pleaded guilty to her criminal
charges. For closeto two years, the children communicated with their mother through letters
and the worker.

[11] On 13 June 2003, Justice Petra E. Newton of thiscourt sentenced Ms. V.J.L. onthe
charge of conspiracy to produce marijuanato a conditional sentence of two years less one
day to be followed by two years of probation.

[12] Ms. V.J.L. pleaded guilty to one count of sexual exploitation and one count of
failing to comply with arecognizance. On 4 September 2003, she was given a 21-month
conditional sentence, plusthree years of probation.

[13] On 21 July 2003, ailmost two years since their separation, Ms. V.J.L. and her two
children met at the society’soffice. Ms. V.J.L. apologized to her children and the visit went
well. After being in carefor so long with no exposure to anyone Chinese speaking, C.W.L.
and V.K.T.T. had difficulty communicating with their mother without an interpreter.

[14] Until recently, Ms. V.J.L. and her two oldest children have enjoyed supervised
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access visits in the community close to where CW.L. and V.K.T.T. live. However, since
August 2004, when V.K.T.T. began counselling, he has refused to see his mother.

[15] In March 2002, Ms. V.J.L. advised the society that she was pregnant. On [...]
2002, Ms. V.J.L. gave birthto agirl named D.L. The society apprehended D.L. afew days
later and she remainsin care. There has been no contact with D.L.’s father.

[16] Inthe middleof thistrial, Ms. V.J.L. gave birth to another child, A.L. The society
also apprehended A.L ., who now liveswith D.L. inthe samefoster home. A.L. isthe subject
of a separate hearing. The father, Mr. Y.X.G, is a family friend whom Ms. V.J.L. met in
China and the couple have been together since the end of 2003. Together they have put
forward a plan to have all four children returned to their care. They have afull-time baby-
sitter ready to move into their home to help them to care for al of the children.

[17] On 16 January 2004, Justice Reinhardt of the Ontario Court of Justice, on a
summary judgment motion, found that C.W.L. wasachildin need of protection under clause
37(2)(c) and clause 37(2)(d) of the Child and Family ServicesAct and that V.K.T.T.and D.L.
werein need of protection under clause 37(2)(d). Justice Reinhardt declined to make orders
of disposition and the matter was remanded for trial.

2: THE SOCIETY'SPOSITION

[18] Thesociety’spositionisthat Ms. V.J.L. hasextremely poor judgment and ahistory
of engaging in criminal activity, all of which puts her children at serious risk. She has
always put her own interests ahead of her children. When C.W.L. and V.K.T.T. were very
young, Ms. V.J.L. left them for extended period of time with friends and family. She
travelled back and forth between Toronto, Vancouver and China. When living in Toronto,
Ms. V.J.L. hired baby-sittersto look after the children. Between 1999 and 2000, Ms. V.J.L.
was gambling heavily. Her daily routine consisted of getting up between 10 and 11 am.;
going to work; and then gambling heavily in casinos in Niagara until the early morning
hours. Ms.V.J.L. relied onalive-in baby-sitter to take care of C.W.L. and V.K.T.T., but she
would sometimes wake up early enough to check on what the children were eating for
breakfast and would call at night to check on their homework.

[19] The society further submitsthat Ms. V.J.L. haslittleinsight into her behaviour and
that she hasthe ssimple view that she has taken responsibility for her mistakes and that they
are behind her. Although outwardly co-operative with the society, counsel submitsthat Ms.
V.J.L. hid from the society the fact she was living with Mr. Y.X.G. (A.L.’s father) and Mr.
Y.X.G'sfive-year old son, D.G. There are court orders prohibiting Ms. V.J.L. from having
unsupervised contact with persons under the age of 14 years unless pursuant to acourt order
or with the society’s permission.

[20] The society only learned Ms. V.J.L. had a new partner a week before this trial
began. The society tried to meet with Mr. Y.X.G. but he claimed that hewasbusy. Ittriedto
interview his son D.G,, but the child was sent back to China on 18 May 2004, where he
remains. Mr. Y.X.G. did not meet with the society until A.L. was born and apprehended in
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September 2004, when he had retained a lawyer and well after thistrial began.

[21] The society submitsthat Ms. V.J.L.’splanto haveall the children, aswell asD.G,,
returned to her putsthe children at risk and is not in their best interest.

3: THEMOTHER’'SPOSITION

[22] Ms. V.J.L. says she accepts responsibility for her past-shortcomings and has
learned from her mistakes. She has co-operated with the society and has maintained
appropriate contact with all of her children. Ms. V.J.L. is now in a loving and stable
relationship with Mr. Y.X.G. and together they have thefinancial resourcesand willingnessto
have all five children live with them.

[23] Ms. V.J.L.’scounsel submits hisclient has complied with all of the criminal court
orders. Thishasincluded counselling at the Hong Fook Society; meeting with Dr. Thomas
Shing Fu Li, a psychologist; attending her church; reporting to her conditional sentence
supervisor and complying with the conditions of the order.

[24] Most importantly, Ms. V.J.L. has met with Dr. Julian Gojer, an expert in forensic
psychiatry, numerous times. Dr. Gojer prepared three reports for Ms. V.J.L.’s criminal
proceedingsand testified at thistrial. Dr. Gojer’sopinionisthat Ms. V.J.L. suffersfrom anti-
social personality traits. Dr. Gojer testified that these individuals commit acts that are
against the law or have done things that are socially unacceptable, but they are not
incorrigiblecriminals. Hebelievesthat Ms. V.J.L. was caught up with her gambling and the
marijuanagrowing, and thus allowed herself and C.W.L. to be“victimized” by Mr. A K., the
man in the sexually explicit videotape. The circumstancesthat existed are no longer present
and therisk factorsare greatly reduced. Ms. V.J.L.isnow with Mr.Y.X.G, asupportive and
stable partner. They arefinancially secure and are motivated to have the children returned to
her. Ms. V.J.L. has insight into her problems and is taking responsibility for her bad
parenting choices. Dr. Gojer testified that Ms. V.J.L.'s focus is now properly on her
children’swell being. He concludes Ms. V.J.L. isalow risk to the children and therisk is
manageable.

4. THE SOCIETY'SEVIDENCE
4.1: TheVideotape

[25] On 4 September 2001, the society was called after police seized and viewed the
videotape.

[26] Thetapeisover 30 minutesin length and shows Ms. V.J.L. and aman engaged in
sexual intercourse. C.W.L. isonthevideo aternating between taping and actively assisting
the couple. C.W.L. first strokes the male’s penis. She stimulates her mother’s breasts and
helps the man insert and thrust his penisinto her mother. C.W.L. rubs her mother’s breasts
with her hand and mouths her mother’s nipples. C.W.L. issmiling and laughing. Speaking
in Cantonese, Ms. V.J.L. tells C.W.L. to bite the man’s penis. C.W.L. asks“Where?’ Her
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mother tells her to “ Take revenge for mom” and tells her daughter to “ Suck it comfortably”
and to suck it with her tongue. The man tells C.W.L. that her mother “Wantsit”. C.W.L.
repliesthat she knows and says, “I hold the penisand put itin Mommy’shole’. Ms. V.J.L.
tells her daughter, “ To make it hard first and put it into the hole”. Close ups show C.W.L.
inserting the man’s penisinto her mother’svagina. She puts both of her feet on the man’s
buttocks and pushes him as he has sexual intercoursewith Ms. V.J.L. CW.L. says, “Let me
push it for you”.

[27] Ms. V.J.L. tellsC.W.L. to let the man see her buttocks because sheis so beautiful.
Themother says, “Let Daddy see, just aquick look. Hewill not touch. Begood. [Mr. A.K ]
says hewill not touch, he will touch mom only.” Thevideo endsas C.W.L. sayssheistired
and has used alot of energy.

[28] C.W.L. is clothed throughout and neither adult touches the child sexually.

[29] Ms. V.J.L. saysthat she was heavily under the influence of alcohol and marijuana
when the video was made. She saysher boyfriend, Mr. A.K., gave her the a cohol and drugs.
Ms. V.J.L. claimsto have no memory of theincident and insists she spoketo Mr. A K. after
C.W.L. told her about the tape the next morning. Mr. A.K. had assured her that he had
destroyed the tape.

[30] On the tape, Ms. V.J.L. appears very relaxed and changes into many different
sexual positions. Itisimpossibleto tell whether Ms. V.J.L. isgroggy from the a cohol and
drugs that she says she took or isjust experiencing sexual pleasure. She is semi-conscious
and actively directs C.W.L. to do many things. At onepoint, Ms. V.J.L. asksC.W.L. whether
she is videotaping. At another time, a telephone rings in the background and Ms. V.J.L.
directs her daughter to “Tell the maid, | am not home”.

[31] The society submitsthat C.W.L. appearstoo relaxed and comfortable on the video
for it to have been thefirst time shewasinvolved in sexua activity. Counsel for Ms. V.J.L.
submits that there is no evidence suggesting that C.W.L. was involved in other incidents.
C.W.L. has said that this was the first and only time that she was involved.

[32] | have seen the videotape and C.W.L. seemsunusually relaxed and knowledgeable
for atwelveyear old. Her knowledge of how to sexually stimulate her mother isimpressive.

Dr. Gojer saysthat, from just viewing the tape, he cannot conclude that thiswas or was not
C.W.L.'s first sexual encounter. Dr. Gojer agrees C.W.L. does not appear particularly
embarrassed or upset by what her mother is doing or asking her to do. Dr. Gojer also says
that he cannot conclude that theincident would have traumatized C.W.L . without completing
afull trauma assessment.

[33] Dr. Gojer may be right from a scientific viewpoint that there is insufficient
information upon which to draw these conclusions. To the lay person, however, CW.L.'s
level of comfort and spontaneous interaction is extremely disturbing. As to the issue of
trauma, C.W.L. hasrefused to discussit with her counsellor, which may initself speak to the
impact on her.
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[34] Suzanne Vernon-Smith, an intake worker, viewed the tape on 4 September 2001.
She apprehended the children at their school the same day. When the police interviewed
C.W.L., sheinitialy denied knowing about the tape until they told her that they had seenit.
She then became very upset and cried. C.W.L. informed the police that her mother had
woken her around 1 or 2 am. and asked her to videotape something. She said that her
brother, V.K.T.T., was not in the bedroom and the family’slive-in babysitter and her husband
were sleeping intheir ownrooms. C.W.L. said that it wasthe only time that her mother had
asked her to be involved.

[35] V.K.T.T., who was 9 years old at the time, was aso interviewed. V.K.T.T.
maintains that he was not involved in any inappropriate sexual contact, nor did he know
about the videotape.

4.2. Ms. V.J.L.sContact with the Society

[36] On 17 September 2001, society intake workers, Anne Mullins and Julie Huynh
(acting as an interpreter), went to interview Ms. V.J.L. in custody, where she was detained
pending her bail hearing. Ms. V.J.L. was co-operative and answered all questions. Ms.
V.J.L. admitted knowing about the tape, but thought that her boyfriend had destroyedit. She
said that she loved her children and wanted to make sure that they were al right.

[37] On 2 October 2001, Ms. V.J.L. wasreleased on bail. On 10 October 2001, she met
with Ms. Frankie Holmes, a senior social worker with 18 years of experience and thefamily
service worker for thiscase. Ms. V.J.L. wanted to see her children, but wastold the society
was not prepared to arrange visits until the children went for psychological assessments.
During the period that Ms. V.J.L. was not allowed to see her children, she was financially
very supportive and would buy the children things that they had requested.

[38] Ms. Holmes said that Ms. V.J.L. was pleasant, attended her meetings on time,
followed through with directions and attempted to engage in discussions. Overall, Ms.
Holmes's impression was that Ms. V.J.L.’s co-operation was superficial and that she over-
compensated by purchasing the children expensive gifts. In cross-examination, Ms. Holmes
admitted that the society decided to recommend Crown wardship fairly early in the
proceedings.

[39] On 25 October 2001, Mr. Yale Brick, the child protection supervisor, met with Ms.
V.J.L. a the society’s office. Ms. V.J.L. cameto the office hoping to meet with Ms. Holmes
or the children’sworker, David Baird. Neither worker was available. In his affidavit, Mr.
Brick outlined his contact with Ms. V.J.L. on that day. He said that Ms. V.J.L. wanted to
discuss her children and that she was crying. She said that she was under the influence of
marijuanawhen the video was made and did not know the sexual actswere being taped. She
denied that it was C.W.L. in the tape. In her evidence, Ms. V.J.L. denies making some of
these statements, claiming her English was too poor to have a conversation with Mr. Brick
without an interpreter.

[40] On 20 March 2002, Ms. V.J.L. told Ms. Holmes that she was expecting another
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child. D.L.wasbornon|...] 2002, at whichtime (asMs. Holmestestified) Ms. V.J.L.'slevel
of co-operationincreased. Ms. V.J.L. was permitted twice-a-week accessvisits supervised at
thesociety office. C.W.L. and V.K.T.T. were permitted an accessvisit on 23 December 2002
with their sister, D.L.

[41] For the most part, the visits with Ms. V.J.L. and D.L. have gone well except on
three occasions, where Frankie Holmesreports Ms. V.J.L.’sbeing too rough withD.L. Ms.
Holmestestified that, on 25 September 2003, Ms. V.J.L. was changing D.L.’sdiaper and hit
the baby’s right thigh because the child was wiggling. Ms. Holmes reported that, on 2
October 2003, Ms. V.J.L. was again quick to react by raising her hand over her head asif to
hit D.L. after the baby had dropped her mother’s cell phone. Ms. Holmes said that, instead,
Ms. V.J.L. lowered her hand and tapped the baby’s bum. On 5 February 2004, the worker
saw Ms. V.J.L. raise her hand asif shewas going to hit D.L.’sleg to stop her from kicking.
Ms. V.J.L. deniesever being roughwith D.L. Insupport of her position, Ms. V.J.L. caled as
awitness her friend, Ms. C.C., who was at the meeting of 25 September 2003 and who said
that she saw nothing.

[42] When Ms. V.J.L. had her first access visit with CW.L. and V.K.T.T. on 21 July
2003, she met the children individually and apologized to them for what she had put them
through. She told C.W.L. that she had learned from her mistakes. Unfortunately, an
interpreter was required because C.W.L. and V.K.T.T. had lost their fluency in Chinese.
Since July 2003, the visits have gone well except for the fact there is seldom an interpreter
and communication between Ms. VV.J.L. and her childrenisawkward. The society’seffortsto
obtain an interpreter have been modest and Ms. V.J.L. saysthat she cannot afford to pay for
one.

[43] Since 6 July 2004, V.K.T.T. has opted to not see his mother. According to David
Baird, the children servicesworker, V.K.T.T. began seeing asocial worker for counsellingin
June 2004. Counselling for V.K.T.T. was delayed because the society decided that C.W.L.
should begin her counselling first. C.W.L. went to 7 sessions and then refused to continue.
Mr. Baird tried to contact other therapists for V.K.T.T. but could not find one in the area
where the children lived. Instead of having V.K.T.T. start his counselling sessions with the
same therapist who was working with C.W.L ., the society ssmply waited.

[44] Once V.K.T.T. began his sessions in the summer of 2004, he opted to stop seeing
his mother. The first missed visit was on 6 July 2004 when V.K.T.T.’s friend was visiting
him at the foster family’s cottage. Since then, V.K.T.T. has chosen to miss his the monthly
visits. Counsel for Ms. V.J.L. objected to Mr. Baird's telling the court what V.K.T.T.'s
reasons were for missing the visits. Mr. Gottleib took the position that he would call
V.K.T.T. as a witness, should the court permit the child’s worker to give this evidence.
However, after counsel’s objection, society’s counsel chose not to pursue this line of
guestioning. It would have been helpful to the court to hear V.K.T.T.’s explanation, albeit
through hisworker. | am, therefore, left to infer why V.K.T.T. refuses to see his mother.

[45] Ms. V.JL. still drives to her monthly meetings with CW.L. The visits have
generally gone well.
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[46] Overall, the children have adapted very well to their foster home. They get along
well with their foster parents and the other childreninthe home. Thefamily iscommitted to
providing long-term foster carethem. C.W.L. isvery closeto another girl inthehome. Both
children are doing well in school, with C.W.L. excelling with gradesin the 80% to 90%. The
children spend their summersat their foster parents’ cottage and havefriendsvisit. CW.L.is
baby-sitting and beginning to earn some money. V.K.T.T. has made some good friends, is
active in sports and, early on, expressed interest in staying to complete his grade VII1.

[47] According to Winnie Wong, counsel for CW.L. and V.K.T.T., the children would
liketo remain living in thefoster homefor the foreseeablefuture. They support the society’s
application to make them Crown wards with access.

[48] Asfor D.L., sheis placed in the same foster family as her sister, A.L. From all
accounts, D.L. isabeautiful 3¥2-year-old girl. She has emotionally bonded with her foster
parents and gets along well other members of the family. D.L. recognizes Ms. V.J.L. and
looksforward to the accessvisits. Itisunlikely that, at D.L.’syoung age, sherecognizes Ms.
V.J.L. asher “mother”, but she givesand receives affection without difficulty. Ms. V.J.L. has
attended her visitsregularly, and is affectionate and loving.

[49] D.L. isan adoptable child, although her foster family is not in a position to adopt
her.

4.3. Dr. Fitzgerald’ s Report

[50] On 1 March 2002, CW.L. and V.K.T.T. were sent for psychological assessments
with Dr. Daniel Fitzgerald. Dr. Fitzgerald'scurriculumvitaeisfound at tab 11 in exhibit 1,
the society’strial brief. Since 1991, Dr. Fitzgerald has been a consulting psychol ogist with
the Children’s Aid Society of Toronto as well as other children’s aid societies in Ontario.
Seventy to eighty percent of hiswork isfor the Toronto society where he spendsthree days
out of five days per week at the society’s office. He does not do private assessments for
parents involved with litigation with the society. In 2003, Dr Fitzgerald testified in court
approximately ahaf dozen times and, in 2004, at |east three times, always as a witness for
thesociety. Dr. Fitzgerald’sonly published work was one article, thetitle of which he could
not remember when he first gave his evidence on 4 May 2004. By 7 May 2004, Dr.
Fitzgerald remembered the article’s title, the contents of which had nothing to do with
attachment, bonding theory or post-traumatic stress disorder.

[51] | agree with counsel for Ms. V.J.L. that Dr. Fitzgerald'sreportsfrom 1 March 2002
have numerous shortcomings.

[52] First, Dr. Fitzgerad met with both children only once. The doctor initially
interviewed thefamily service worker, Frankie Holmes and reviewed thereferral lettersand
the children’s school records. Hethen interviewed both children. Therewere no follow-up
interviews with CW.L. and V.K.T.T., even though, in his fina recommendations, Dr.
Fitzgerald recommended that the children’s clinical needs be reassessed in six months.
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[53] Second, Dr. Fitzgerald testified that, although he usually speakswith the parent or
foster parent or other people connected to the child, hedid not do sointhiscase. Hedid not
ask to meet Ms. V.J.L. and, when he sought to meet with the foster parents, they did not
attend.

[54] Third, the only objective test that Dr. Fitzgerald administered to either child was
the Wechsler Abbreviated Scale of Intelligence, whichwasgiventoV.K.T.T. Asfor CW.L.,
the most readily identifiable victim, Dr. Fitzgerald administered no objectivetests. Rather,
he gave her the Roberts Apperception Test for Children, wherein he showed her a series of
pictures and asked her what she observed. When questioned why hewould giveV.K.T.T. the
Wechsler test and not C.W.L., Dr. Fitzgerald indicated it was a matter of “priorizing” the
things he was expected to accomplish in the time that was available. He admitted that a
cognitive assessment of C.W.L. would have been helpful to him and necessary in the future.

[55] Fourth, Dr. Fitzgerald’s choice of words when relaying that the children’sfeelings
were guarded towards their mother was inaccurate. In hisreport, Dr. Fitzgerald wrote that
V.K.T.T. would like to have “some contact with his mother”. In cross-examination, he
conceded that V.K.T.T.’s desire to see and to be with his mother was unqualified. V.K.T.T.
wanted to be with hismother, to see her without conditions, and he expressed as his number
one wish to live with her. The witness agreed that it was not in V.K.T.T.’s emotional best
interest to be cut off from his mother, but added that the continuation of the no-access order
for V.K.T.T. would not place an overly harmful strain upon him because, in his view,
V.K.T.T. had the cognitive resources to be able to understand the reasons for the denial of
access. Even though the child was never an alleged victim, Dr. Fitzgerald told the court that
a no-contact order was necessary because criminal defence lawyers often want parents to
have contact with the children to render them less able to give evidence. He added that, in
some cases, ensuring the proper conduct of a parallel criminal proceeding is a factor in
determining “best interests”.

[56] Findly, Dr. Fitzgerald inadequately qualified in his report some of his findings
related to C.W.L. Hewrotethat C.W.L. displayed “some of the cognitive dissonance often
seeninvictimsof prolonged maltreatment”. Yet in cross-examination, he agreed that many
children in care experience this. He maintained, however, that on the bais of his entire
interview with CW.L., as well as consideration of her exposure to sex and corporeal
punishment as ayoung child, C.W.L. showed some signs of cognitive dissonance although
he was not suggesting that she was a victim of prolonged maltreatment.

[57] Dr. Fitzgerad's reports were prepared over three years ago and are presently of
limited assistanceto the court. Thesereportsprovide aglimpseinto the psychological make-
up of CW.L. and V.K.T.T. a avery early stage of this process. | accept the content of the
report in so far asit indicates what the children had to say about their mother’s behaviour at
home and how it made them feel. They told Dr. Fitzgerald that Ms. V.J.L. would bring men
home with her and have sex with them. Dr. Fitzgerald quoted V.K.T.T. as saying,

| would tell my mom, “Why do you have sex infront of us? Wearejust kids. We

are not supposed to seethis.” | would say to her, “you should have goneto ahotel
and leave us with the babysitter.”

Office of the Chief Justice Ontario Court of Justice

2005 ONCJ 223 (CanLll)



That evidence was not challenged during cross-examination.

[58] However, Dr. Fitzgerald's choice of words and phrasesin his final report |eft the
impression that the children were less attached to their mother than they actually were. At
the time of their initial separation, both children loved their mother and wanted to be with
her. It would have been helpful had Dr. Fitzgerald been more direct about the quality of the
relationship. Dr. Fitzgerald's original assessment likely helped to persuade the society that
contact between Ms. V.J.L. and her children was not in the children’s best interest. Perhaps
for C.W.L., who was an easy to identify victim, this might have been the best course. But
cutting off direct contact between V.K.T.T. and hismother ismore difficult to understand. It
seemsthat, early on, CW.L.and V.K.T.T. weretreated asa“pair”, rather than asindividuals.
As soon as it was determined that V.K.T.T. was not a victim or a witness in the criminal
trials, some effort should have been made to facilitate contact with his mother. If that was
impractical because CW.L. and V.K.T.T. lived together, then at least some immediate
counselling for V.K.T.T. was required.

4.4: Dr. Nitza Perlman’s Assessment

[59] At the request of Ms. V.J.L.’s counsel, Dr. Nitza Perlman conducted a parenting
capacity assessment in the spring of 2003. Her report dated 17 June 2003 isfound at tab 15
inexhibit 1. Much of Dr. Perlman’s report relatesto Ms. V.J.L.’s background. With regard
to the offences that Ms. V.J.L. to the attention of the society, Ms. V.JL. stated her
participation in the video with C.W.L. was committed when she was “ drugged against her
will” and was an isolated event. She said that her involvement in the other criminal charges
(the production of marijuana charge) was “minor”.

[60] In her conclusions, Dr. Perlman wrote at page 6:

Of concern in this case is her poor judgment in choice of partners exposing the
children to dangerous situations. Of concern also isthat she haslittle insight into
her contribution to the events that brought calamity on her family. Thereisaso
concern about her poor ability to postpone gratification and her apparent
dependency on relationships to the point of putting her family at risk.

[61] Dr. Perlman concluded,

It is possible that [Ms. V.J.L.] could benefit from long-term supports in these
matters.

5. THE EVIDENCE OF Ms. V.J.L. AND HER WITNESSES

[62] Counsel for Ms. V.J.L. called numerous witnesses at thistrial. They included Dr.
Julien Gojer, aforensic psychiatrist; Dr. ThomasLi, apsychologist; Irene Law, acaseworker
with the Hong Fook Society; Pastor Alex Wong; her friend Ms. C.C.; her conditional
sentence supervisors and her “common law” partner, Mr. Y.X.G

51;. Ms. V.J.L. sEvidence

[63] Ms. V.J.L. testified for ninedays. Ms. V.J.L. waslong-winded, indirect and often
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evasive. Questions had to be often repeated and Ms. V.J.L. directed to answer the question.
Shequarrelled needlessly with counsel for the society over pronunciation of namesand other
insignificant details. Despite claiming to have limited ability to speak, understand and read
English, she often corrected the interpreter and at one point demanded a change in
interpreters. In spite of her claim that she lacked proficiency in English, Ms. V.J.L. was
careful to have written exhibits and certain passages pointed out to her. She often gave
conflicting evidence that, in addition, sometimes changed from one day to the next. At
times, Ms. V.J.L. left the impression she was making up her evidence as she went along.

[64] Ms. V.J.L. is4l yearsold and was born in China. In her affidavit, dated 27 April
2004, she said that both her parents and her two siblings live in China. She described
growing up in a very close-knit family. She completed high school and then joined the
military for five years where she studied marketing and business administration. After
leaving themilitary, Ms. V.J.L. worked for four yearsin agovernment factory manufacturing
television sets. She said that she came to Canada in 1989 as a refugee clamant. She left
China because the factory made donations to the students during the Tianneman crisis and
claims to have become atarget.

[65] Ms. V.J.L. testified that shemarried C.W.L.'sfather in 1985. Her husband worked
inatelevision factory asamanager. Shereported to Dr. Perlman that her husband went into
hiding when shefled Chinain 1989. At thetime, she was pregnant with CW.L. Ms. V.J.L.
reported that her husband knew of C.W.L.’s birth in 1990, but only saw his daughter once.
She subsequently lost contact with him and has not since been able to find him.

[66] In 1991, shelived with V.K.T.T.’sfather periodically. Ms. V.J.L. told Dr. Perlman
that she and V.K.T.T.’s father quarrelled because he was westernized while she was more
traditional. Incourt, Ms. V.J.L. said that sheleft V.K.T.T.’sfather because hewas unfaithful.
She has had no contact with him since 1999. However, near the end of thistria in April
2005, Ms. V.J.L. testified that V.K.T.T.’s father had just called her and they were talking
frequently by telephone.

[67] When both C.W.L. and V.K.T.T. were very young, Ms. V.J.L. took them back to
Chinato live with her family. She returned with C.W.L. when she was one year old and
V.K.T.T. when he was six months old. Ms. V.J.L. went back and forth to China every six
months. Shewasableto return to Chinadespite claiming refugee status because she had two
passports under two different names. When she cameto Canada, Ms. V.J.L. said that she had
already changed her name to the current one.

[68] Ms. V.J.L. told the court that, while living in Canada, she received undeclared
money from family and friends, while collecting welfare. Shewas extremely evasive when
asked about how much money she obtained last year from her family. Eventually she
admitted receiving $50,000 (in U.S. funds) and indicated that she could get more. She said
that she hasincome producing property in China. Despite this source of income, Ms. V.J.L.
testified that she was unableto afford an interpreter to enhance the quality of her visitswith
C.W.L. and V.K.T.T. when the society had trouble finding one.
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[69] Thechildren returnedto livewithMs. V.J.L.in 1995. C.W.L. was5 yearsold and
V.K.T.T. was 3 years. In 1996, Ms. V.J.L. continued to travel and left V.K.T.T. with his
paternal grandparents in Toronto, while C.W.L. stayed with friends in Vancouver for two
school terms. She later picked up both children, but again left them with friends.

[70] When asked why shetraveled so much, Ms. V.J.L. said shewas unhappy. Sheleft
the children with family and friends because they were bornin Canadaand neededtobeina
Canadian environment.

[71] Ms. V.J.L. told Dr. Perlman that shemet D.L.’sfather in September 2001 and that
he promised to marry her. She said that she hoped that they would have a future together.
D.L.'sfather leftin May 2002 and Ms. V.J.L. thinksthat heisin Afghanistan. D.L. wasborn
on[...] 2002, and Ms. V.J.L. says she that has not had heard from him.

[72] Ms. V.J.L. saysthat al of her pregnancies were planned and wanted by her. The
fathers of the children were less enthusiastic, but Ms. V.J.L. reports she was willing to
assume responsibility for the care of the children. Dr. Perlman’s report of 17 June 2003
guoted Ms. V.J.L. saying that she would not get involved with men in the future so as to
protect her children from abuse.

51(a): Employment and Gambling

[73] In 1999, Ms. V.J.L. began ateabusiness. Sheclaimstowork for acompany called
King of Tea Leaves Import and Export Company of Vancouver, which has an office in
Toronto. Ms. V.J.L. saysthat she sellsteato restaurants, which she orders wholesale. She
says that 90% of the businessis cash. She did not file income tax returnsin 2003.

[74] Ms. V.J.L. sad that, in the same year, she became involved in gambling. She
obtained the money to gamble from her fledging tea-leaves business and from people
repaying her money that she had lent themin China. Ms. V.J.L. testified that sheloaned the
Canadian equivalent of $600,000 to various people with money she earned from the factory
she owned in China

[75] When asked how she had the resources to lend $600,000 when she deposed in her
affidavit and had informed Dr. Gojer that she had “worked in a government factory
manufacturing televisions’, Ms. V.J.L. answered that she had her own factory in China,
which employed 1,500 workers. Ms. V.J.L. said that C.W.L.’s father was the factory
manager while she was the marketing manager. As a couple, they had a monopoly and
significant assets. She claimed that, with her other businesses, she had $7 billion Chinese
worth of assetsand that lending $3 million Chinese was hot abig deal. When asked how she
could come to Canada claiming refugee status and collecting welfare, Ms. V.J.L. scoffed at
the question and said the society’s lawyer did not understand the Chinese government
system.

[76] In her original affidavit, Ms. V.J.L. deposed that she had one sister and one brother.
In her oral evidence, Ms. V.J.L. testified that she had two sisters: her younger sister isin
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landscaping and construction, while her older sister is retired from the diamond and gold
business. She said that, whilein China, her older sister held the sharesin the diamond and
gold business, but that shewasin charge. Ms. V.J.L. said that she closed the business after
the government changed.

[77] In her affidavit of 27 April 2004, at paragraph 13, Ms. V.J.L. said that she gambled
from time to time when she first came to Canada. She said that she watched other people
gamble for the first few years but, in 1999, began gambling herself. However, Ms. V.J.L.
admitted going to Atlantic City in 1994 or 1995, when the children werein China; LasVegas
in 1993 or 1994; San Francisco; three timesin Toronto and afew timesin Vancouver. Ms.
V.J.L. told Dr. Gojer that she began gambling in 1997, having been introduced to gambling
by somefriends. She began gambling more frequently and spending more and, by the year
2000, shewasgambling every day. Ms. V.J.L.told Dr. Gojer that the children wereleft with
a baby-sitter and she admitted spending less time with the children. As a result, on
weekends, she would take the children to the casino, where she and other housewives with
children would take turns looking after them.

[78] Sgt. Campbell testified that casino records show that Ms. V.J.L. went to Casino
Niagara on 266 days between 8 March 1998 and 14 November 2000, and Casino Ramaon
58 days between 1 February 1998 and 7 July 2000. Her buy-ins at Casino Niagara were
$2,316,530.00 and $204,630.00 at Casino Niagara.

[79] By 2000, Ms. V.J.L. was placing bets of up to $10,000, which included money
pooled together by her friends. She recalled once winning $100,000. She claimed to have
met aman named Chung Sin Lai who, she said, gave her large sums of money to bet on his
behalf because he felt she was lucky. He would give her up to $100,000 aday. Dr. Gojer
suggested the possibility that Ms. V.J.L. may have been aiding othersin money laundering.
By 2001, Ms. V.J.L.’sluck wasdwindling. Ms. V.J.L. told Dr. Gojer that she may have lost
upwards of $1.7 million dollars, most of it belonging to Mr. Lai. She said there was no
consequence to her for these huge losses. In court, Ms. V.J.L. denied telling Dr. Gojer that
shelost $1.7 million dollars and blamed the doctor’ sinterpreter for getting the figure wrong.

[80] Ms. V.J.L. admitted that her personal debtstotalled $130,000. Shetold Dr. Gojer
that she got involved in the marijuana grow operations to help to pay down her debt. In
court, however, Ms Li testified that the debt was incurred between May and August 2001,
after police alege she was involved in growing marijuana.

51(b). TheMarijuana Grow Operation

[81] According to Dr. Gojer, Ms. V.J.L. reported that she became involved in the drug
culturein the summer of 2001. Ms. V.J.L.’sqguilty plearelated to aperiod beginning 8 May
to 16 August 2001. Policeintercepted calls beginning in May 2001 between Ms. V.J.L. and
others discussing marijuana growing.

[82] She did not want to disclose to Dr. Gojer any names, but said that these people
gave her ideas on how to grow marijuana and make fast money. She needed the money to
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pay off her debts. Ms. V.J.L. told Dr. Gojer that her desire to gamble clouded her judgment
and she allowed herself to be used by others. She acknowledged making a bad choice in
turning to crime by growing marijuana to fund her gambling addition. She said that she
bought a home in May 2001 from the money that she had made.

[83] Atthistrial, however, Ms. V.J.L. denied any knowledge about any marijuanagrow
operations and her involvement in the conspiracy.

[84] R.C.M.P. Sergeant William Campbell testified that his unit was involved in an
investigation that began in February 2000 and ended in August 2001. He said that their
investigation initially related to the importation and trafficking of ecstasy with Ms. V.J.L.,
from the beginning, being one of the targets. The investigation expanded or changed to
marijuana grow operations in and around the Toronto area.

[85] After several daysof evidence on apreliminary inquiry, Ms. V.J.L. pleaded guilty
on 23 December 2003 to one count of conspiracy to produce marijuana. On 13 February
2003, additional factsin support of the guilty pleawere read into court before Justice Petra
Newton of the Ontario Court of Justice. The transcript from 13 February 2003 has been
marked exhibit 12 at thistrial.

[86] Counsel for Ms. V.J.L. at this trial opposed the society’s attempt to have the
R.C.M.P. officer testify about the police investigation. Mr. Gottleib said that his client
pleaded guilty to the charge and all that | was entitled to know wasin thetranscript. | agreed
with Mr. Gottleib that the society was not entitled to call additional evidence and retry the
case. However, when Ms. V.JL. testified before me, she denied participating in the
conspiracy to produce marijuanafor which she pleaded guilty. Had the society asked to call
reply evidence, | would, in these circumstances, have permitted Sgt. Campbell to give
additional evidence about the investigation.

[87] Thefollowingisasummary of thefactsread into court on Ms. V.J.L.’sguilty plea:

Police executed search warrantson four homes. Ms. V.J.L. owned ahomeat 43 Eric Clarke
Drive in Whitby, which, she said, she bought with a friend from the casino. When police
searched the home, they found 274 marijuana plants. There was a hydro diversion of
$8,760.27 that Ms. V.J.L. repaid. Police also seized approximately $20,000 worth of
hydroponics grow equipment. The Crown'’s position was also that Ms. V.J.L. wasinvolved
in the production of marijuanaat 1606 Burnside and 538 Laurier. 1nthesetwo other homes,
police found 174 plants and 648 plants respectively. The Crown did not allege Ms. V.J.L.
was the head of the conspiracy, but that she was (page 16 and 17 of exhibit 12):

... athehigher level of the conspiracy, high enough to direct certain peopleto do
certain things, and question certain peopl e about certain things being done, such as
“feeding the children”, which, when translated, all leadsto drug activity . .. she
is enough of a controlling influence to direct people to do certain things at these
other homes. These people obviously have access to these homes pursuant to her
direction, whatever it is, and they appear to be responding to her directions and
orders.

[88] In Ms. V.J.L."s home, where she and the children lived, police found indicia of a
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grow operation but only 200 empty plant potsin the garage similar to the ones seized in the
other raids.

[89] The Crown relied on surveillance evidence and judicially authorized intercepts of
telephone communications to prove that Ms. V.J.L. and the others were involved in the
conspiracy. Her criminal defencelawyer admitted on the pleasthat Ms. V.J.L.’sboyfriend or
“common law” partner lived at one of the other addresses.

[90] Ms. V.J.L. contradicted herself about when she knew marijuanawasbeing grownin
her homes. On 26 November 2004, shetestified that some men in the casino approached her
and asked whether she wasinterested in growing marijuanato help to pay off her debt. The
men asked her to store flowerpotsin her garage to which sheagreed. She said that she asked
them whether they were afraid of being arrested and they said, “no”. Ms. V.J.L. clamed that
she did not know what marijuana was and what it was all about. When asked when she
realized that what they were asking her to do wasillegal, Ms. V.J.L. said that she could not
recall.

[91] Asfor the house on Eric Clarke Drive that she co-owned, Ms. V.J.L. said people
wanted her to buy the house and promised to pay her $2,500 per monthin rent. She said that
sheinitialy did not know what the house was going to be used for. On 14 February 2005, at
thistrial, counsel for the society asked Ms. V.J.L. when she learned that Eric Clarke Drive
was being used to grow marijuana. She initially answered “several weeks after the
purchase”’, whichwasin May 2001. Later onin her evidence, she claimed she only became
aware of the grow-operation three weeks before she was arrested on 16 August 2001. She
again subsequently changed her evidence by indicating that she did not know until after she
was arrested that marijuana was being grown there.

[92] Ms. Long, counsel for the society, asked Ms. V.J.L. about the wiretapped telephone
conversations that were read into court on her guilty plea. Inexplicably, Ms. V.J.L. denied
that any of the conversations related to drugs.

[93] The following are summaries of intercepted tel ephone communications read into
court on Ms. V.J.L.’spleaof guilty and that were marked exhibit 12 at thistrial. The Crown
attorney submitted that the respondent and others discussed the production of marijuana
using code words and phrasesin an attempt to disguise the substance of their conversations:

e On 27 June 2001, police intercepted a call between Ms. V.J.L. and the others
involved in the conspiracy arranging to meet at the Ambassador Chinese
Restaurant. Surveillance police saw Ms. V.J.L. meet the two males at the
restaurant, but Ms. V.J.L. denies that there was any discussion about marijuana.

* On 3 July 2001, policeintercepted Ms. V.J.L.'s discussing with others the “kids’,
which, according to counsel, referred to marijuanaplants. Ms. V.J.L. said shewas
discussing taking the children out for tea.

* On 18 May 2001, Ms. V.J.L. told an identified party that she was going to “Ah
Kau's place” and “Ah Tung's place”, which police say referred to the two other
grow-operations. A man told Ms. V.J.L. that he had “some stuff for her”. The
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police followed Ms. V.J.L. to arestaurant where she met three persons. In court,
Ms. V.J.L. sadthat “Ah Kau” did not live at the address. She admitted to having a
meal at “Ah Tung's’ place, but said that she never discussed drugs.

* On 19 May 2001, police intercepted another call while Ms. V.J.L. was a “Ah
Tung's place”. There she asked someone to, “Feed the daughter”. The person
replied, “Yeah, feed the goat-sheep some milk”. Police say that the parties were
discussing in code fertilizing the marijuana plants. Ms. V.J.L. said in court that
“Feed the daughter” referred to her friend’s looking after a baby and needing to
feed the child. “Feed the goat”, she said was meant as ajoke.

* On 25 May 2001, Ms. V.J.L. and anocther individual discussed “cutting hair”,
referring to trimming the marijuanaplants. In court, Ms. V.J.L. said it wasnormal
for women to talk about cutting their hair.

* On 26 May 2001,Ms. V.J.L. discussed going to 1606 Burnside Drive to “do the
watering”. Burnside Drive is another residence that was converted to a
hydroponics plant operation. Ms. V.J.L. claimsthat she knows nothing about this
conversation. “Burnside Drive”, she said was Ah Kau's home, aplace where Ms.
V.J.L. went for food, as Ah Kau was a good cook.

* On 3 June 2001, Ms. V.J.L. told a male party to “Take the rice and the rice
container along”. Police say that “rice” was code for nutrients and the discussion
related to cultivating marijuana at Ah Kau's home at 1606 Burnside Drive. In
cross-examination on 14 February 2005, Ms. V.J.L. said shereferred to Ah Kau's
place because he was agood cook and she could get agood meal. However, on 16
March 2005 in re-examination, Ms. V.J.L. gave adifferent answer. Thistime, she
said she was talking to a friend who was moving and who had an extra rice
container.

* On 15 June 2001, ancther party told Ms. V.J.L., “They areal cut”, and she asked,
“Where?” Ms. V.J.L. speculated on who had moved the plants. When police
entered theresidence later that day, the marijuanaplants had been dismantled. Ms.
V.J.L. later asked her associate whether Luong had goneto Ah Kau's place stating,
“The master told her that someone had cleaned up the upstairs’. She instructed
another person to cut “the dry ones downstairs and move them to Tung's place’,
which was another grow house. Ms. V.J.L. denied these conversations.

[94] Ms. V.J.L. said that she hasalways maintained her innocenceto her lawyer, but she
pleaded guilty. When asked what was the “larger operation” to which she admitted
involvement through her lawyer, Ms. V.J.L. told the court that some people wanted to use her
name to buy land in the woods to grow marijuana, but that nothing had come of it.

[95] Ms. V.J.L. stestimony was entirely unconvincing. She contradicted herself many
times when giving her evidence, sometimes even on the same day. Her guilty plea made
through counsel was clear and unequivocal. She has never appealed her guilty plea and
conviction. Extensivefacts were read into therecord at the time of the pleaand she had the
benefit of a court interpreter. Ms. V.J.L.’s counsel carefully admitted only certain facts on
her client’s behalf. | have difficulty accepting much of Ms. V.J.L.’s evidence on material
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issues of fact as truthful.
51(c): The Videotape

[96] Mr. A.K.isthemaninthesex video. Ms. V.J.L. testified that she met himin 1996
in Vancouver. In 1999, when she again visited Vancouver, Ms. V.J.L. said that she met him
up with him and invited him to cometo Toronto. Mr. A.K. subsequently moved in with Ms.
V.J.L. and her children in February 2000. He did not have ajob and spent most of his days
talking with friends. Ms. V.J.L. said that he drank and smoked excessively. She did not
charge him anything for rent or food. In her affidavit, she said that she felt sorry for Mr.
A K. because he had no immigration statusand wasin Canadaillegally. Ms. V.J.L. said that
he wanted to marry her to gain legal status. They livedina“common law” relationship for a
year until June 2001, when Mr. A K. left with V.K.T.T. for Vancouver and Ms. V.J.L. was
subsequently arrested.

[97] In hisreport dated 4 April 2003, Dr. Gojer indicated that Ms. V.J.L. told him that
the videotapewas madeinApril 2001. Ms. V.J.L. told himthat Mr. A.K. gave her marijuana,
4 t0 5 beers, ecstasy and a drug called GHB. She claimed to have rarely consumed any
alcohol prior to that night. She said that she had only tried smoking marijuanayears before
and believesthat Mr. A.K. may have slipped her another drug, but wasuncertain. When Ms.
Long, counsel for the society asked Ms. V.J.L. whether shetold Dr. Gojer that she suspected
that Mr. A.K. had given her “GHB” and ecstasy, Ms. V.J.L. asked to see the report before
answering each question. She seemed unsure of what she had told Dr. Gojer and wanted to
review it herself.

[98] Ms. V.J.L. claimed to have no memory of tape’sbeing made, but recalled CW.L.'s
being in her bedroom. Although she said that Mr. A.K. brought C.W.L. into theroom, | note
that C.W.L. told Dr. Gojer that her mother woke her and asked her to videotape.

[99] C.W.L. told her mother what happened during the videotaping the next day after
school. Ms. V.J.L. asked her whether Mr. A.K. had touched or hurt her, but CW.L. said he
had not. Ms. V.J.L. said that she had confronted Mr. A.K.; he promised that the tape had
been destroyed. Instead of demanding that Mr. A.K. leave immediately, Ms. V.J.L. alowed
him to stay. Ms. V.J.L. told Dr. Gojer that she let Mr. A.K. stay because she was involved
with another man setting up a drug business to grow marijuanaand Mr. A.K. was aware of
this. She said that she was concerned that Mr. A.K. would report her to the authorities
(report dated 4 April 2004 at tab18, exhibit 1 at page 3). In court, Ms. V.J.L. said something
guitedifferent. Shetestified Mr. A.K. kneeled down, apologized and promised that it would
never happen again. She said that she was angry and wanted him to move out, but let him
stay because he had nowhere to go and he treated V.K.T.T. well.

[100] Despite concernsthat her daughter had been abused, Ms. V.J.L. did not take C.W.L.
toadoctor. Inaddition, she continued to leave the children for long periods of timewith the
baby-sitter, onwhom Ms. V.J.L. had alwaysheavily relied. The baby-sitter and her husband
lived in the basement 24 hours aday and, except when Ms. V.J.L. took CW.L. and V.K.T.T.
for “dim sum and grocery shopping”, the baby-sitter took the children to school, managed
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their homework and took them to play dates and activities.

[101] At page 8 of hisreport dated 4 April 2004, Dr. Gojer wrote:

It is my opinion that [Ms. V.JL.'s] behaviour at the time of making the
pornography video is more likely to be in response to adominant partner and her
need to please him.

| agree with counsel for the society that thereisno evidencethat Mr. A.K. wasthe“dominant
partner” in the relationship. By contrast, Ms. V.J.L.’s evidence was that she allowed Mr.
A K. to stay with her and that Mr. A.K. wanted to marry her to secure hisimmigration status,
al of which permits a contrasting inference.

[102]  Aswedll,Ms. V.J.L.told Dr. Perlman adifferent version of events. According tothe
doctor’sreport at page 5, Ms. V.J.L. indicated that Mr. A.K. wanted to marry her for hislegal
status, but that shewasfed up with hisdrinking and had decided against marrying him. She
said that Mr. A.K. wasangry and left the home several times, only to returnagain. Hefinally
left for good in June 2001.

[103] On either of these versions, thereis still no evidence to suggest that Mr. A.K. was
the dominant partner or exercised any control over Ms. V.J.L.

[104]  Accordingto Ms. V.J.L., Mr. A.K. wasintoxicated alot of thetime. Inrelationto
that, her baby-sitter had warned her to keep aclose eye on CW.L. Ms. V.J.L. said that she
worried about her daughter and checked periodically to determine whether Mr. A.K. had
done anything “impolite” to C.W.L.

[105]  Despite the making of the videotape, Mr. A.K.'s excessive drinking and her
purported concern over her daughter’s safety, Ms. V.J.L. bought two ticketsfor Mr. A.K. to
take V.K.T.T. with him to Vancouver in June 2001. The plan was for her son to spend the
summer with Mr. A.K. because V.K.T.T. complained that he had never been to Vancouver.
She said that she was aware that they would be staying with a man she knew only as “Big
Guy”. Ms. V.J.L. said that she knew “Big Guy’s’” wife and children and, although she did
not know his address, she believed that she could find the house. Until her arrest in August
2001, Ms. V.J.L. wasinfrequent contact with V.K.T.T. and Mr. A.K. by telephone. However,
when Ms. V.J.L. wasarrested in Toronto, she could not reach either Mr. A.K. or “Big Guy”,
for the reason that Mr. A.K.’s phone was no longer in service and “Big Guy” had moved.
Ms. V.J.L. has not heard from Mr. A.K. or “Big Guy” since her arrest — yet she does not
appeared bothered by it. The baby-sitter arranged for V.K.T.T. to fly back to Toronto. When
asked why “Big Guy” did not bring V.K.T.T. back to Toronto, Ms. V.J.L. said that he was
busy with his construction business.

[106]  Dr. Gojer was of the opinion that Mr. A.K. had paedophilic tendencies and was
“grooming” Ms. V.JL. and CW.L. to accept sexual exploitation. Dr. Gojer defined
“grooming” as a complex process involving the development or establishment of trust,
intended to be extended not only to children who are the potential victims, but also to
partners and other individualsinvolved. The friendship then progresses to befriending and
performing special favours, thus creating special obligations within the child or adult. The
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“groomer” thenfindsaweaknessin the adult or child and moves from hugging and touching
achildinto more sexually inappropriate behaviour. The videotape, in thisview, was part of
the desensiti zation of moving otherstowards more sexually explicit acts. Dr. Gojer relied on
information provided by the children to Dr. Fitzgerald that they liked Mr. A.K. but that he
was adisciplinarian, using an example where Mr. A.K. emptied their closets and then made
them put their clothesback in. He also noted that Mr. A.K. gave C.W.L. money. Inthisway,
Dr. Gojer viewed the children and Ms. V.J.L. as“victims’. Onthebasisof hisanalysis, Ms.
V.J.L. isrelieved of further responsibility because she has been taken advantage of, along
with her daughter, by a manipulative pedophile.

[107] There is simply not enough evidence for me to conclude that Mr. A.K. was a
pedophile and thereislittle evidence to support the theory that Ms. V.J.L. and her daughter
were being groomed. Admittedly, there may be some evidenceto support thisproposition, if
al other possibilities are excluded. C.W.L. told Dr. Fitzgerald that she felt uncomfortable
around Mr. A.K. and Ms. V.J.L. told the baby-sitter to watch C.W.L. when she was around
him. Ms. V.JL. said that, when C.W.L. got her first period, she asked the baby-sitter to
check whether Mr. A.K. had hurt her. Ms. V.J.L. said that shetold C.W.L. that, if Mr. A.K.
ever tried to touch her, “to shout to the baby-sitter” and not to make so many jokes around
him.

[108] However, the evidenceisalso consistent with Ms. V.J.L.’s continually putting her
own interests ahead of those of her children, both of whom reported to Dr. Fitzgerald that
their mother had sexual relations with men in the family home, unbothered by the fact that
her children were present. Mr. A.K. must have satisfied some need of Ms. V.J.L. because he
certainly did not appear to be contributing anything to thefamily unit. Ms. V.J.L.'slawyer at
the criminal proceedings admitted that Ms. VV.J.L.’sboyfriend or “common law” spouselived
at one of the other grow houses. Was counsel referring to Mr. A.K. or another man? Mr.
A .K.’ssudden and unexplained disappearance after Ms. V.J.L.’sarrest |leadsto thereasonable
inferencethat he, too, wasinvolved in someform of criminal activity. Perhaps, asMs. V.J.L.
began to take more risks with her own personal safety and began associating with more
unsavoury people, she becamewilling to risk her children’ssafety. From my viewpoint, Ms.
V.J.L.’s behaviour was more consistent with being hedonistic and self-centred, rather than
being avictim.

[109] Asfor CW.L.and V.K.T.T.’sclaims that their mother had sex with different men
around the house, Ms. V.J.L. denied this. She said that V.K.T.T. would have been too
outspoken to accept this and would have said something to her had it occurred. Actually,
V.K.T.T. told Dr. Fitzgerald that he said to his mother, “you should have gone to a hotel and
leave us with a babysitter”.

[110] Dr. Gojer drew the following conclusion at page 8 of his report of 4 April 2003:

The account given by [Ms. V.J.L.] suggests that she was involved in antisocial
activity limited to the possibility of growing and distributing marijuana. 1t isnot
clear if shewasinvolvedin possession and distribution of other drugs. Thereisno
indication that there has been any antisocial behaviour in any other field.
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There is no evidence to suggest that she has a mgjor mental illness, a mood
disorder or problemswith anxiety or depression. Thereis no evidence to make a
diagnosis of acohol or drug dependence. There are no collateral sources to
indicate that there has been any ongoing drug or alcohol abuse.

In terms of sexual deviation, one has to look for a pattern of offending or a self-
report of recurrent thoughts, urges or fantasies of a deviant nature. | have not
interviewed the daughter and, from viewing the videotape, | cannot conclude that
the daughter wasinvolved in any prior production of pornography or that she was
well groomed in such behaviour. Shedid not appear distressed during the episode
but the mother appears to have been directing her from time to time. The CAS
notes do not confirm any ongoing sexual abuse of the daughter or repeated
production of pornography tapes involving either child. There are no prior
convictionsfor any sexual offencesin the past. [Ms. V.J.L.] denies any sexually
deviant fantasiesor behaviour. Thereareno readily available physiological testsat
thistimeto evaluate [Ms. V.J.L." ] erotic preferences.

It is my opinion that [Ms. V.JL.'s] behaviour at the time of making the
pornography video is more likely to be in response to adominant partner and her
need to please him. The presence of acohol and drug use may have had multiple
roles. There could have been a disinhibiting effect, there could have been a
stimulating effect with novelty-seeking behaviour, and the combination of the
drugs could have clouded her judgment. Her stated lack of memory for detailscan
be understood as being part of ablack out or asafailure to take responsibility by
attributing all behaviour and the black out to the consumption of drugs and
alcohal. All the same time, she certainly used very poor judgment at the time of
the alleged offences. Based on the information available to me, it isunlikely that
she has a sexual deviation.

A remote possibility to be considered iswhether she was considering production of
child pornography for commercia purposesand unrelated to any sexual deviation.
There does not appear to be any evidence of this either.

[111] Dr. Gojer concluded that Ms. V.J.L. suffersfrom anti-social personality traits, butis
not asexual deviant. Her behaviour, he said, islikely the result of clouded judgment due to
alcohol and drugs. He relies heavily on the fact that Ms. V.J.L. has accepted responsibility
for her shortcomings, has received treatment and counselling, has co-operated with the
society, has complied with the criminal court orders and has a stable and supportive
relationship with her current boyfriend, Mr. Y. X.G, to conclude that she can safely parent her
children.

[112] Dr. Gojer’s opinion that Ms. V.J.L. is no longer arisk to her children is only as
strong as the foundation upon which it isbuilt. An underlying premisein hisreport is that
Ms. V.J.L. accepts responsibility for her actions. It is clear Ms. V.J.L. does not accept
responsibility for anything related to the marijuana grow operation. She admitted that she
had a problem with gambling, but suggested that it was mainly other people’ smoney that she
gambled and lost; nonetheless, she said that she no longer gambles. As for the sexually
explicit tape, she cannot deny its existence, but claimed that she was so drugged that she
cannot remember anything.
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5.2 Dr.ThomasLi

[113] Dr. Gojer referred Ms. V.J.L. to Dr. Li, apsychologist trained in Hong Kong and
whose practiceis comprised of mostly Chinese or Hong Kong born patients. Since 2002, Dr.
Li has had his own practice in Toronto. On 8 September 2004, he began to see Ms. V.J.L.
and saw her five times before testifying in court on 4 October 2004. His main task was to
conduct a psychological assessment based on culturally sensitive and altered standardized
tests, while his goal was both to understand the circumstances leading to Ms. V.J.L.'s
offences and to assess her suitability as a custodial parent. Dr. Li administered 3
psychological tests. the Chinese version of the M.M.Pl (Minnesota Multi-phasic
Personality Inventory), the Beck Anxiety Inventory and the Beck Depression Inventory. He
also made findings based on his clinical interviews.

[114] TheM.M.PI. showed no serious psychopathy, only elevated scales of anxiety and
fear. Ms. V.J.L. told Dr. Li that she was very anxious and severely depressed as aresult of
the loss of her children. On the masculine-feminine scale, Ms. V.J.L. tended to reject the
traditional roles and activities of men versus woman and seemed to relate more to the
western scale, where women were more career-minded, more outgoing in businessand more
dominating. Accordingto Dr. Li, thisdemonstrated Ms. V.J.L.’s motivation to take charge
and guide the family. The Beck Anxiety Inventory showed that Ms. V.J.L.'s anxiety is
situational. Hefelt that, with the return of the children, the respondent’s anxiety would be
reduced. OntheBeck Depression Inventory, Ms. V.J.L.’sscoreswerevery high, indicating a
loss of pleasure and feelings of guilt. Ms. V.J.L. reported loss of sleep, restlessness and
agitation, crying and feeling like she is being punished.

[115] Dr. Li recommended three areas upon which to focus in any future counselling:
* boundary issues;

» psycho-educational guidance relating to good practices of child care and rearing;
and

* individual counselling focusing on her relationship with her partner and managing a
home with many children all of different ages.

If the children were returned to Ms. V.J.L., Dr. Li recommended a staggered process of re-
integrating the children back into her home.

[116] Ms. V.JL. told the doctor that she agreed to afalse marriage to V.K.T.T.’s father
because she wanted to start a business and afamily with him. The same pattern seemed to
have emerged with Mr. A.K. Instead of asking himto leave, sheremained in therelationship
because she needed emotional support. Dr. Li reports that Ms. V.J.L. tried to divert Mr.
A.K.sinterest in C.W.L. and became too accommodating by taking the drugs and al cohol
before having sex. He described Ms. V.J.L.'s relationship with Mr. A.K. as “short term”,
even though it lasted for more than one year, aswell as*unstable” and “strained”. She also
told Dr. Li that she had D.L. because she needed company.

[117]  According to Dr. Li, Ms. V.J.L. reported her relationship with Mr. Y.X.G,, her
current boyfriend and father of A.L., as supportive and stable. Dr. Li, however, had never
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met Mr. Y.X.G until he cameto testify in thistrial where he met him outside the courtroom.
Dr. Li acknowledged that Ms. V.J.L. had never discussed Mr. Y.X.G’sson, D.G,, with him.

[118] Dr. Li attributed Ms. V.J.L.’slapsesin judgment to her being under the influence of
alcohol and marijuana. He said that Ms. V.J.L. wasin a state of loss and mourning, having
lost contact with C.W.L.’s father; a state of emptiness and lack of directionin her life; and
her need to adapt to aculturally different environment, absent family members, all of which
contributed to her poor judgment ininvolving herself withillegal activity. Dr. Li concluded
that Ms. V.J.L. has learned a lot from her previous mistakes and is now in a stable and
supportive relationship.

[119] | accept Dr. Li’sfindings that Ms. V.J.L. does not suffer from any major mental
ilIness or serious psychopathy. Dr. Li’sfindings supported Dr. Gojer’s conclusionsthat Ms.
V.J.L. hashad avery troubled background, especially in terms of her relationships and that
she could benefit from counselling. Dr. Li’s over-reliance on Ms. V.J.L.’sreporting to him
that her relationship with Mr. Y.X.G. is significantly different when compared to her other
relationships tends to rai se questions concerning the quality of hisopinion that Ms. V.J.L.is
presently capable of properly parenting her children. Dr. Li never met Mr. Y. X.G. to assess
for himself the quality of that relationship.

[120] | will review Mr. Y. X.G’sevidencelater in thisruling and highlight the areas of my
concern.

5.3 IreneLaw — Hong Fook Society

[121] Since September 2003, as part of her conditional sentence order, Ms. V.J.L. has
been attending monthly sessions at the Hong Fook Mental Health Association, an
organization that offers supportive counselling for persons with mental health issues. Irene
Law, Ms. V.J.L.'s caseworker, testified that she has helped Ms. V.J.L. to address issues of
gambling and parenting. Ms. Law indicated that, largely on the basis of self-reports, she
concluded that Ms. V.J.L. does not have agambling addiction. Ms. V.J.L. continuesto work,
attend church, reports to probation, maintains her finances, and is physically well. She has
referred Ms. V.J.L. to two parenting coursesthat she completed and found useful. Ms. V.J.L.
told Ms. Law that she was pregnant with A.L. in February 2004 and discussed the pros and
cons of reporting her pregnancy to the society. Ms. V.J.L. discussed problemsraising D.G,
but Ms. Law never asked whether Mr. Y. X.G. was the father of the baby. Ms. Law did not
discuss with the respondent sexual abuse or boundary issues regarding children, nor Ms.
V.J.L.s reationships with different men. Ms. Law said that hers is non-directive
counselling, which meansthat she discussesissues asthey come up, and that shetriesto give
Ms. V.J.L. some suggestions. Ultimately, it is left to the client to make the choice and
achieve the goal.

[122] Ms. Law is prepared to continue to work with Ms. V.J.L.
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5.4. Pastor Alex Wong

[123] In 2001, Pastor Wong was a volunteer minister when he met Ms. V.J.L. at the
Toronto West Detention Centre, where she was detai ned pending her release. When shewas
released, Ms. V.J.L. began attending his church, commencing in the summer of 2003. She
attendsregularly and iscompl eting her court-ordered community servicethere. Pastor Wong
testified that Ms. V.J.L. has initiated questions about parenting and has told him that she
wants her children returned.

[124]  Pastor Wong is unaware of the details of the sexual exploitation charges. He has
never met Ms. V.J.L.’s boyfriend, was unaware that Ms. V.J.L. was living with Mr. Y.X.G
and his young son, and did not know that she was pregnant with A.L.

55 Ms C.C.

[125] Ms. V.J.L.’scounsel called Ms. C.C. to establish that, during the access visit of 25
September 2003 with D.L., Ms. V.J.L. did not raise her hand in frustration at the baby.

[126] More interestingly, Ms. C.C. described herself as a good friend for the past five
yearsof Ms. V.J.L. Sheknew very little about the criminal charges except something related
to “grass’, and knew nothing about the videotape. Accordingto Ms. C.C., since Ms. V.J.L.
was given conditional sentences by the courts with virtual “house arrest” with limited
exceptions, Ms. C.C. continued to go out for dinner and shopping with Ms. V.J.L. three or
four times a week.

[127] Ms. C.C. hasmet Mr. Y.X.G,, but does not know what he doesfor aliving, as Ms.
V.J.L. had never told her.

5.6. Probation Supervisors— Josh Driscoll and Jada Bider

[128]  Josh Driscoll first supervised Ms. V.J.L. on her two conditional sentence orders
until July 2004. At that time, Jada Bider took over hisrole. Between the two of them, they
demonstrated a complete lack of understanding of the most basic and fundamental task,
which is properly reading the orders.

[129] Ms. Bider wasunaware until 1 October 2004 (the day shewas called to testify) that
Ms. V.J.L. wasbound by asection 161 prohibition order restricting her contact with children
under the age of 14 aswell asfrom going to schools, playgrounds, public swimming pools
and other placesthat children might be. Neither Ms. Bider or Mr. Driscoll were aware that
Ms. V.J.L. was living with the Mr. Y.X.G’s 5-year-old son D.G, a fact that would have
brought the respondent in direct violation of the order.

[130]  Until it was pointed out to her, Ms. Bider was not aware that the two conditional
sentence orders were in conflict with each other in relation to when and for how long Ms.
V.J.L. was permitted outside of her residence. Ms. Bider did not use an interpreter when
reviewing the terms of the orders with Ms. V.JL., yet failed to report any difficulty
communicating with her.
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[131]] Ms. V.J.L.’sconditiona sentence order alowed her to be outside her residencefor
purposes of employment. Josh Driscoll was content to rely on Ms. V.J.L.’sword and a
company chequethat shewasworking. InApril 2004, Ms. V.J.L. told him that shewasthree
months away from opening up her own businessinamall. He did not ask her when she had
stopped working in her other business and did not vary the letter of permission that he had
originally given her citing the hours she was allowed outside her homefor work. He had not
asked for proof of Ms. V.J.L.'s employment selling tea and had never asked to see any
business records or the company’s books.

[132] Mr. Driscoll never referred Ms. V.J.L. for gambling counselling as ordered by the
court becauseit “ never presented itself asamajor problem”. Mr. Driscoll assumed Dr. Gojer
was dealing with the gambling and sexual abuseissues, even though he never confirmed this.
Asaresult, Mr. Driscoll did not direct Ms. V.J.L. to any counselling as he thought he would
be duplicating services. It turns out that Dr. Gojer was only doing assessments, not
counselling, with Ms. V.J.L.

[133] Neither supervisor inquired of Ms. V.J.L. withwhom shewasliving. Mr. Driscoll
only found out that Ms. V.J.L. was pregnant on 14 July 2004, when theinterpreter at thistrial
told him.

[134] Itisdifficult to know whether Ms. V.J.L. breached her conditional sentenceorders
by regularly having dinner and going shopping with her friend, Ms. C.C. Ms. V.JL.'s
conditional sentence orders have been so poorly interpreted and supervised that it is
impossible to draw any conclusion in thisregard. She certainly has not been charged with
any criminal breaches of the order and has incurred no new charges.

6: Ms. VJL.'SPLAN FOR THE CHILDREN

[135]  Theplan proposed by Ms. V.JL.isfor CW.L.,V.K.T.T.,andD.L.toreturntolive
with her and her boyfriend, Mr. Y.X.G. The couple bought ahomein Richmond Hill, acity
just north of Toronto, in April 2004. After some renovations, Ms. V.J.L. and Mr. Y.X.G
moved in on 2 September 2004, the day on which baby A.L. wasborn and apprehended. Itis
a 5-bedroom house, with an unfinished basement, a backyard and a double garage. It is
located near two schoolsavailableto thechildren. Ms. V.J.L. wantsto haveA.L. returnedto
their care and they also have plansto bring D.G. back from China. The couple say that they
will hire ananny to live with them, 24 hours a day with one day off per week. C.W.L. and
D.L. will share oneroom; V.K.T.T. and Danny will share another room; and the baby A.L.
will sleep with the baby-sitter.

[136] Mr. Y.X.G. has worked in the past as a cook and more recently as a self-taught
renovator. Heis currently alanded immigrant.

6.1: Background of Mr.Y.X.G.

[137] Mr. Y.X.G. cameto Canadafrom Chinaon 1 June 2000. Mr. Y.X.G. wasworking
in hisfamily’s seafood businessin Chinawhen hefirst met Ms. V.J.L., who was a customer.
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There is a 10-year age difference between the couple: Mr. Y.X.G. is 31 yearsold and Ms.
V.J.L.is4lyearsold. The couplewent out afew times. Mr. Y.X.G. telephoned Ms. V.J.L.
when he arrived in Toronto in June 2000.

[138] Mr. Y. X.G married in July 1997 and hisson D.G wasbornon|[...] 1998. He has
an extended family in China, which includes hismother and several siblings. Mr. Y.X.G. | eft
his wife and young son in China when he immigrated here in June 2003. On 10 October
2003, Mr. Y.X.G’swife and son arrived in Canada under his sponsorship. According to Mr.
Y.X.G, acondition precedent to his sponsoring hisfamily wasthat hiswifewasto relinquish
custody rightsto him. Initialy, Mr. Y.X.G and hiswife and son lived with Ms. V.J.L. As
part of their original agreement, Mr. Y.X.G’swife moved out of the house, one month after
her arrival and hetook custody of D.G. After hiswife moved out, Mr. Y. X.G. and Ms. V.J.L.
began to be intimate. Mr. Y.X.G. and his wife were divorced on 20 January 2004.

[139] Mr. Y.X.G said that, between the time heleft Chinain June 2000 and hisfamily’s
arrival, he came to dislike hiswife. He said that, in his absence, his wife and her family
guarrelled with hismother. By thetime hiswife came here, “hedid not like her” and “could
not care lessfor her”. He blamed his wife for not watching D.G. on an occasion when his
son apparently fell and cut hisforehead. Hefelt that it was her responsibility to take care of
him. Hesaid that D.G. did not listen to hiswife because, even asafive-year old, hisson did
not liketo listen to women but only to someone who ismore intelligent and can argue better
than him.

[140]  After hiswife moved out of Ms. V.J.L.’shouse, Mr. Y.X.G and Ms. V.J.L. hired a
live-in baby-sitter for D.G. Again, Ms. V.J.L. was dependent on the baby-sitter. On this
issue, Mr. Y.X.G. contradicted himself in relation to what responsibilities he had while D.G.
lived with him. During thistrial on 5 October 2004, Ms. V.J.L.’s counsel asked Mr. Y.X.G.
whether the baby-sitter took D.G. to day care. Mr. Y.X.G said that he himself took care of
that task. October 2004, however, during cross-examination, Mr. Y.X.G. testified that the
baby-sitter prepared the child’s breakfast, took him to school, picked him up, cleaned the
house, cooked the meals, taught D.G. how to write and generally “took care of D.G”.

[141]  Mr. Y.X.G paid the baby-sitter $1000 per month in cash for 6 days of work per
week, including evenings and overnights. Should all fivechildren returnhome, Mr. Y. X.G’s
original plan was to hire the 60-year-old baby-sitter, but then said he would try to find
Someone younger.

[142] In the fall of 2003, D.G. was originaly enrolled in the local school near Ms.
V.JL.’'shome. Ms. V.J.L. helped to register the child because Mr. Y.X.G. does not speak or
understand any English. Both testified that D.G. was very hyperactive and “very naughty”.
Mr. Y.X.G took D.G. to anumber of medical specialiststo check out hisphysical health. He
wasworried that D.G’sfall whilein hismother’s carewasrelated to his son’sbehaviour. In
the end, D.G. was not prescribed any medication, but his teacher recommended that D.G.
attend both the childcare program plus the half-day kindergarten program, presumably to
help to socialize him.
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6.2. Concernsabout Mr. Y .X.G.

[143] Mr. Y.X.G admitted that D.G. initially had difficulty settling in — understandable
because he had always been with his mother to that point. Mr. Y.X.G began his evidence
sounding very controlling about when D.G.’s mother could see the child; then his evidence
shifted and he said hisex-wife only saw D.G. threetimes; finally, he added he had to beg her
to come seethe boy. Mr. Y. X.G went out of hisway to portray his ex-wife as negligent and
ineffective. He blamed her for not watching D.G. when hefell and hit hishead and said that
she was incapable of controlling him. Yet, according to Mr. Y.X.G,, when his wife asked
whether D.G. could come to stay with her before she moved to Vancouver, not only did he
oblige her and send D.G. to her, but he and Ms. V.J.L. arranged to change D.G’s school.
There was little coherence in this evidence.

[144] On 3 December 2003, D.G. wastaken out of thelocal school near hisfather’shome
and was transferred to a one near his mother in York Region. | am sceptical that switching
D.G’s school occurred for the reason that D.G. was to spend a few weeks with his mother
before she moved away to Vancouver. Changing schools in this manner permits the
inferencethat it was part of amore permanent plan to have D.G. livewith hismother because
he was having difficulties settling in with his father.

[145]  These plans fell through when D.G’s mother left for Vancouver. On 8 January
2004, D.G. was transferred back to his original school.

[146] Throughout this period, the society was unaware that Ms. V.J.L. was living with
Mr. Y.X.G and D.G. or that she was pregnant.

[147]  On 29 April 2004, onthe eve of thistrial, Ms. Frankie Holmes, the family service
worker noticed that Ms. V.J.L. wearing maternity clothes and asked whether she was
pregnant. Ms. V.J.L. denied being pregnant, indicating she was just gaining weight.

[148] Ms. Holmes'stestified that she only found out about Mr. Y. X.G on 3 May 2004,
when Ms. V.J.L. filed her affidavit material for this trial, which set out her plan for the
children. Ms. Holmes immediately tried to arrange a meeting with Mr. Y.X.G and D.G,
through a Chinese interpreter. Mr. Y.X.G. took the position he was too busy with work to
meet with her.

[149] On 17 May 2004, having met with no success in arranging a meeting with Mr.
Y.X.G or D.G, Ms. Holmes went to D.G.’s school to speak with the teachers. She was
advised that D.G. had not been at school since March 2004. The same day, another society
worker and police went to the residence in an attempt to find the child. They weretold that
D.G. had been sent back to Chinato visit hissick great-grandmother. Mr. Y.X.G said that his
ex-wife took D.G. back home because his own passport was not ready.

[150] In court, however, Mr. Y.X.G. testified repeatedly that D.G was sent to Chinaon 18
May 2004, which would be the day after the family service worker came to his house.

[151] Until the society apprehended hisdaughter A.L. on 12 September 2004, Mr. Y. X.G.
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never contacted the society to meet with it or to discuss his plans for helping Ms. V.J.L. to
reunite with her children. Mr. Y.X.G. said that he had been too busy moving houses and
getting ready for A.L.’s birth to do so. Mr. Y.X.G. did not meet with Ms. Holmes until 17
September 2004, accompanied by his lawyer and counsel for Ms. V.J.L.

[152] | agree with the society’s submissionsthat, had Ms. V.J.L. told Mr. Y.X.G. that the
society intended to apprehend their baby when she was born, then his lack of cooperation
with the society is disturbing. If Ms. V.J.L. did not tell him, then it speaks to their lack of
communication and the strength of their relationship.

[153] Mr. Gottleib defends Mr. Y. X.Gs position, arguing that he had to retain his own
lawyer and receive legal advice before coming forward. | find that position untenable. Mr.
Y.X.G must surely have known that Ms. V.J.L. strial wasto beginin May 2004, and that she
was putting forward a plan in which both of them would be involved in the care of the
children, should they be returned. To sit back and to wait four months to get legal advice
before speaking to the society worker isinexplicable. Thisattitudeisconsistent with therest
of Mr. Y.X.G’s evidence, which demonstrates a surprising lack of interest in the outcome.

[154] To date, D.G. continues to live in China and Mr. Y.X.G. has made no efforts to
bring back his son. Although he visited his son in August 2004, Mr. Y.X.G. did not return
with D.G. He said he wanted to wait because A.L. was about to be born. Since then, the
great-grandmother whom D.G. was sent to visit hasdied and D.G. islivingwithMr. Y.X.G’s
mother and hisbrother. He saysthat D.G. makes his mother happy and keeps her company.
He saysthat heisthinking about going to get his son, but now wishesto wait until thetrial is
over. Mr. Y. X.G saysthat he does not know how to contact D.G.’smother in Vancouver. He
says that, if anything happened, she would have to contact his family who, in turn, would
give her his new phone number.

[155]  When questioned on her own feelings about D.G,, Ms. V.J.L.’s counsel had to ask
her three different ways, before she said that she “loved” him. Initially, she was asked how
she“felt” about him. Shereplied that D.G. listened to her, that he liked her, she helped him
with his homework, he moved around a lot but that he cannot stop himself from being so
active. Shewasthen asked for her “feelings’ towardsD.G. Ms. V.J.L. responded she liked
him, he was a new immigrant and he has some qualities that do not exist in other children.
When asked about those differences, Ms. V.J.L. elaborated and said that he moves around a
lot and cannot remember the things taught to him at school. He had difficulty learning to
spell hisname, but was very good at socializing with people. Finally when asked about what
“emotions’ shefelt for him, Ms. V.J.L. responded sheloved D.G. because helistened to her.
Sheadded that D.G. isvery clean and, although he has difficulty writing, heisquick at other
things. When asked whether she had any other “emotions’ for Danny, Ms. V.J.L. repeated
that she loved him, that shefeelsthat heisintelligent in his own way and that she would try
to find doctors to help him.

[156] Mr. Y.X.G'slevel of interest in Ms. V.J.L.'s criminal and family law problems
appears minimal at best. When asked whether he went to any of her criminal court
proceedings, Mr. Y.X.G. said that he did not as he felt that he did not need to hear about it.
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He said that he dropped her off at court and then went back to work. He was never worried
about the possibility of Ms. V.J.L.’sgoingtojail. Hesaid that heisaware of her convictions,
but is satisfied that she has been punished for the crimes and that the past is behind her. Mr.
Y.X.G said that Ms. V.J.L. told him that she was charged with the marijuana offence but that
she did not tell him that others were involved. Mr. Y. X.G. was not interested in finding out
any details of her guilty plea. When asked about the sexual exploitation charge and the
videotape, Mr. Y.X.G said that Ms. V.J.L. was wrongly convicted because the man had
drugged her. Again Mr. Y.X.G wasnot interested in finding out any details. He said that he
is content that both incidents were behind her and that she has paid her debt to society. Mr.
Y.X.G. was not concerned that Ms. V.J.L. was sentenced to custody in September 2003 and,
within one month, he had brought D.G. to live with her.

[157] Mr. Y.X.G. told the court that he was surprised that the society apprehended A.L.
He said that the society had issues with Ms. V.J.L., but not with him. After she was born,
A.L. was apprehended and remainsin care in the same foster homeasD.L. Mr. Y.X.G said
that he would rather that A.L. remain in care whether for days, months or years, rather than
live apart from Ms. V.J.L.

[158] Mr. Y. X.G thinksthat hemet C.W.L. and V.K.T.T. onceor twice. It appearsthat he
met with the two children on 29 January 2004, during a scheduled visit with their mother in
Lindsay, Ontario. Mr. Y.X.G. waswith D.G, but thiswas before the society knew that they
were acouple and that Ms. V.J.L. was pregnant. Ms. V.J.L. introduced Mr. Y.X.G. to David
Baird, the children servicesworker, asa“friend”. Thegroup atewhile CW.L. and V.K.T.T.
played with D.G. Mr. Y.X.G did not say much to the children because there was no
interpreter.

[159] The second “visit” was on 21 May 2004, when Ms. V.J.L. had another scheduled
visit withthechildren. Ms. V.J.L. testified that shetold Mr. Y.X.G. that she was going to see
the children, but hetold her that he “ had somethingtodo”. Asit turned out, Mr. Y.X.G went
fishing with a friend in nearby Peterborough. Ms. V.J.L. told David Baird that she had a
friend with her at MacDonald’s restaurant. They drove by and Mr. Y.X.G said “hello” to
CW.L.and VK.T.T.

[160] Asmentioned earlier, Mr. Y. X.G. doesnot speak English at all. He said that, since
he arrived in Canada, he has been too busy to learn English. He said that, if he needsit to
survive in Canada, he would learn the language. | notethat Mr. Y.X.G. did not indicate that
he would learn English the better to communicate with the children.

[161] Ms. V.J.L. saidthat shetold CW.L.and V.K.T.T. about Mr. Y.X.G. duringavisitin
either May or June 2004. Shetold them about their plan for all the children, including D.G,,
D.L.andA.L.,tolivetogether with her and Mr. Y.X.G Shesaid that V.K.T.T. asked whether
he should stay in the foster home until he completed grade V1Il. Shetold him that it would
be better for him to agree to come back to live with them. Ms. V.J.L. said that V.K.T.T. did
not say anything else. Sheindicated that C.W.L. also did not say anything, no doubt because
an interpreter was unavailable.
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[162] D.G hasmet CW.L., VK.T.T. and D.L. only once.

[163] Mr. Y.X.G appears to be a simple man who was often confused by counsels
guestions asked. Like Ms. V.J.L., his answers demonstrated daily inconsistencies. His
arrangement with hisformer wife regarding D.G. is both unusual and seemingly one-sided.
However, after having “won” custody of D.G,, he sent him back to China at the same time
that the children’said society found out about hisrelationship with Ms. V.J.L. and wanted to
speak to him about the child.

[164] | question the strength of the coupl€e's relationship and the depth of commitment
that Mr. Y.X.G hasto Ms. V.J.L. and her children. Ontheone hand, Mr. Y.X.G. appearsvery
devotedto Ms. V.J.L. Hewould rather have hisdaughter, A.L. remainin carefor what could
beyears, rather than plan separately from Ms. V.J.L. Ontheother hand, Mr. Y.X.G. hasvery
little interest in Ms. V.J.L.’scriminal casesor CW.L. and V.K.T.T.

[165] | findthat, if CW.L.and V.K.T.T. wereever toreturnto livewith their mother, Mr.
Y.X.G would likely play aminimal and ineffectiverolein their lives. He has not taken any
steps to integrate himself into the children’s lives. Although communication remains a
problem, Mr. Y.X.G. has not even bothered to attend the accessvisits. He has not taken Ms.
V.J.L. sdifficultieseither with the society or thelaw ashisown. Hewould most likely view
any issueswith CW.L. and V.K.T.T. as solely Ms. V.J.L.'s problems.

[166] Except for Dr. Gojer, none of the professionals currently working with Ms. V.J.L.
know much about Mr. Y.X.G. Dr. Thomas Li knew of Mr. Y.X.G, but seemed uncertain
when asked about D.G. When asked whether he was concerned that Ms. V.J.L. never told
him about D.G, Dr. Li merely indicated that Ms. V.J.L. never discussed it. The conditiona
sentence supervisorsonly knew Ms. V.J.L. had aboyfriend but not hisname nor that he had a
son. Ms. V.J.L.’sgood friend, Ms. C.C., knew little about him. Irene Law, from the Hong
Fook Society, said that Ms. V.J.L. mentioned her “boyfriend” briefly because hewaswaiting
for her, but did not introduce him. Pastor Wong knew nothing about Mr. Y.X.G. or D.G.

[167] | have serious doubt about the permanency and strength of Ms. V.J.L.’srelationship
withMr. Y. X.G. It remainsunclear whether A.L.’s pregnancy was planned. BothMr. Y.X.G
and Ms. V.J.L. said that the pregnancy was planned, but Mr. Y.X.G. also indicated that Ms.
V.J.L. got pregnant thefirst timethat they were sexually intimate. Assuming the pregnancy
was planned, onewould expect Mr. Y.X.G. to have been moreinterested in learning why Ms.
V.J.L. had three children in care before embarking on another pregnancy with her.

[168]  Therearecultural differenceshereof which | amaware. For example, Mr. Y.X.G’s
decision to leave his son in the care of his ex-wife and his own family while he came to
Canada can be seen as reasonable. Extended families in the Chinese community are very
important and atemporary arrangement where achild stayswith agrandparent is acceptable,
according to Dr. Li. Itisseen asaway for children to learn the language and culture and
maintain agood relationship with the extended family. Yet once hisson D.G wasin Canada,
Mr. Y.X.G. made decisions for his son that do not appear to be in the child's best interest.
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[169] Cultural differencesalone do not explain why their lives are not moreinterwoven,
or why the important people working with Ms. V.J.L. know virtually nothing about Mr.
Y.X.G Because of Ms. V.J.L.'s past history with men, the question remains whether Mr.
Y.X.G offersMs. V.J.L. apermanent and healthy relationship upon which they can build a
future together or whether heis but one more of a series of men with whom she has children
who are left for her to raise on her own. Both Drs. Gojer and Li appear to be satisfied that
Mr. Y.X.G, unlike al the other menin Ms. V.J.L.’slife with whom she has had children, is
somehow different. They rely on Ms. V.J.L.’s self-assessment of her status with him as
stable and supportive.

[170]  Werethat the case, Mr. Y.X.G. should have been accessible from the beginning for
any interviewsand homevisits. He could have planned separately for A.L. and tried to have
her returned to his care to establish for the society and the court, a record of his ability to
care for and parent achild. In the alternative, he could have brought D.G. back to Canada
and parented him. Either way, hewould have demonstrated hisability to be an effectiveand
loving parent, and would have thereby indicated a measure of hiswillingnessto take care of
Ms. V.J.L.’schildren.

[171] Counsel Mr. Gottleib countered that the society would never let Mr. Y. X.G. parent
A.L. anditsplanfrom the very beginning wasto apprehend the child and to seek an order of
Crown wardship. Mr. Gottleibisconfident any plan offered by Mr. Y.X.G would never have
ever satisfied the society that Mr. Y.X.G. was a capable parent, and that really what the
society intended to do was to apprehend D.G,, had it had the chance.

[172]  All of thisis, of course, speculation. Mr. Y.X.G hasnever tried to put forward his
own plan of carefor A.L. and he has made no attemptsto bring D.G. back to Canada. Itis
easy for him to say “why bother”, but the fact is he never did. Thereisno way to test Mr.
Y.X.G’s ahility to parent not just one, but possibly four or five children, because he has
never tried to parent. Ms. V.J.L.’s ability to parent is well documented.

[173] Since her two eldest children were apprehended, Ms. V.J.L. has continued to have
relationships and more children. Instead of focusing on a plan to reunite CW.L. and
V.K.T.T. and dealing with her outstanding criminal matters, Ms. V.J.L. got pregnant and has
continued to have children who have been apprehended. Ms. V.J.L. certainly isnot thefirst
parent to lose children to child welfare agencies, only to get pregnant again, perhapstryingto
fill thevoid. Mr. Gottlieb countered by saying that his client is not work-focused and has
different priorities than women who may choose career over family. That certainly isnot the
impression that Ms. V.J.L. left with the court or flow by inference from the psychological
testing with Dr. Li. Thisisnot asituation involving adebate between feminist valuesversus
more traditional ones. Rather thisisacase where, for most of her adult life, Ms. V.J.L. has
made poor choicesin her relationships with men because sheisemotionally needy and self-
centred. Ms. V.JL. finds gratification in her relationships, which are often brief and
unhealthy. Shehascontinually put her own interests ahead of those of her children. Thishas
been the pattern of behaviour that Ms. V.J.L. hasexhibited for years. Her poor judgment has
put both CW.L. and V.K.T.T.’s physical and emotional needs at significant risk and thereis
very little evidence that she understandsthis or has made appropriate changes. Dr. Gojer and

Office of the Chief Justice Ontario Court of Justice

2005 ONCJ 223 (CanLll)



Dr. Li disagree and submit that part of Ms. V.J.L.’s plan with Mr. Y.X.G is to establish a
homefor her and her children, and that shelooksto himfor stability. They contend that Ms.
V.J.L. isattempting to put her children’s interests first by finding them a stable home and
father figure.

7. THE DISPOSITION

[174] Itisthe society’spositionthat C.W.L., V.K.T.T. and D.L. continueto be childrenin
need of protection and that best interestsdictatesfor C.W.L. and V.K.T.T. an order of Crown
wardship with access, and for D.L. an order of Crown wardship with no access for the
purposes of adoption. The burden of proof ison the society.

[175]  The legidation governing child welfare proceedings is the Child and Family
Services Act. Its paramount purpose, according to subsection 1(1), is “to promote the best
interests, protection and well being of children”. The Act recognizes the importance of
family and maintaining and supporting the family so long as the measures taken are
consistent with the best interests, protection and well being of the child.

[176] In determining best interests, the court must under subsection 37(3) take into
account a number of considerations, if relevant. In this case, they include:

» the child’'s physical, mental and emotional needs, and the appropriate care of
treatment to meet those needs;

 thechild's physical, mental and emotional level of development;
 thechild's cultural background;
» thechild'sreligiousfaith, if any, in which the child is being raised;

 theimportance of the child's development of a positive relationship with a parent
and a secure place as amember of afamily;

* the child s relationships by blood or through an adoption order;
* the child s relationships by blood or through an adoption order;

 theimportance of continuity in the child’'s care and the possibl e effect on the child
of disruption of that continuity;

» the merits of a plan for the child’'s care proposed by the society, including a
proposal that the child be placed for adoption or adopted, compared with the merits
of the child’'s remaining with or returning to a parent;

 thechild'sviews and wishes, if they can be reasonably ascertained;
* the effects on the child of delay in the disposition of the case;

» therisk that the child may suffer harm through being removed from, kept away
from returned to or allowed to remain in the care of the parent;

 the degree of risk, if any, that justified the finding that the child is in need of
protection; and

 any other relevant circumstance

[177] | findthat CW.L., V.K.T.T. and D.L. continueto be childrenin need of protection
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and that best interests dictate that the orders sought by the society are the least intrusive
orders| can make.

[178] | find on the evidence that Ms. V.J.L. is incapable of meeting her children’s
emotional needs. She has shown apattern of conduct in which she puts her own needs above
those of her children, tending to put them at great risk. Ms. V.J.L. has not demonstrated that
she sufficiently understands how her past misjudgments and misconduct have affected her
children. The opinion of the psychiatrist called on her behalf is premised on Ms. V.JL.'s
accepting responsibility for her past transgressions and her willingnessto correct them. Ms.
V.J.L. hasaccepted responsibility at thistrial for very little. Although pleading guilty for her
crimes and going through the motions of accepting responsibility, Ms. V.J.L.’'sevidencewas
at timesincredible and astonishing. She was able to change the substance of her testimony
from one day to the next while remaining unfazed. When she had difficulty with aparticular
guestion, she was either belligerent or dismissive in response. Her denial about being
involved in growing marijuanaand her argument that she was drugged during the videotape
renders much of Dr. Gojer’s opinions without foundation and of limited weight. Although|
accept Dr. Gojer and Dr. Li’sopinionthat Ms. V.J.L. isneither asexual deviant nor hardcore
criminal offender, | cannot rely on the entirety of their conclusions.

[179] Depending on the circumstances, Ms. V.J.L. is also capable of putting her
children’s physical needs and safety in jeopardy. She has demonstrated an overwhelmingly
lack of judgment by involving herself and her childrenin criminal activity. That degree of
risk overwhelmingly justified the original finding. The evidence is clear that Ms. V.J.L.
associated with numerous individuals, most likely involved in criminal organizations, in
particular in drug trafficking and production and possibly money laundering. She put C.W.L.
in direct risk of extreme harm by including her in the videotape; this included encouraging
her to take off her clothes to show her body to Mr. A.K. Additionaly, Ms. V.J.L. then sent
V.K.T.T. to Vancouver with Mr. A.K. to stay with someone whose name she did not know
and of whose address shewasunsure. Mr. A.K. and“Big Guy’s’ sudden disappearance after
Ms. V.J.L.’sarrest support the reasonabl e inference that those individuals were involved in
some form of criminal activity as well.

[180] The most compelling argument favouring thereturn of Ms. V.J.L.’schildrento her
istheir cultural background. Mr. Gottleib argued that the society has not provided for the
best interests of these childreninits planning for them, specifically relating to their cultural
background, their views and wishes.

[181] Mr. Gottlelb accused the society of deliberately placing CW.L. and V.K.T.T. asfar
away from their mother as possible in the early stages of the proceedings, in an effort to
ensurethat their relationship with their mother was permanently severed. Counsel submitted
that the society made virtually no effort to expose the children to any cultural or linguistic
programs that would have facilitated their maintaining an ability to speak and understand
Chinese. Once isolated from their mother and their community, C.W.L. and V.K.T.T. lost
virtually al of their ability to communicate with Ms. V.J.L. Mr. Gottleib submitted that the
worker has done nothing to ensure that D.L. maintains any of her connections. Counsel
suggested that the society never intended for reunification to be a real aternative and
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deliberately thwarted all efforts to properly serve the needs of the children.

[182] It is disappointing to hear that CW.L. and V.K.T.T. have lost their ability to
communicate freely with their mother in Chinese and that more was not done early on to
keep the children exposed to their heritage. In accordance with subsection 57(2), | must
ascertain what efforts the society made to assist the children before intervention prior to
making an order. | agree with Ms. Long that, in a perfect world, there would have been a
Chinese-speaking home where both children could have been placed immediately upon their
apprehension. | accept the fact that such a placement was not available. | also accept that
placing the two children together was more significant in their best interest than in separating
them, evenif inan ethnically diverse community. But, inview of the disturbing nature of the
eventsthat brought the children into carein thefirst place and the serious weaknesses of Ms.
V.J.L.’s plan to return the children to her, | am satisfied that there are more important
considerations under subsection 37(3) that must take precedence.

[183] | am concerned that Ms. V.J.L.'s efforts to understand and deal with her
shortcomings over the past several years have been superficial and ineffective. She has co-
operated with Dr. Gojer and hisreferralsto the Hong Fook Society andto Dr. Li. All parties
report that Ms. V.J.L. attends as required and is co-operative. But | must weigh the fact that
all of the opinions from her experts are based almost exclusively on self-reporting. Ms.
V.J.L. tells the doctors and counsellors that she used poor judgment and is very sorry for
what she did. By contrast, when | listened to what Ms. V.J.L. was saying, she takes
responsibility for virtually nothing. She told Dr. Perlman that she wants to focus on her
children’s return and would not get involved in any more relationships with men, yet
continuesto havefurther relationships and more children. Shewould have everyone believe
her current relationship isdifferent from the othersand that it offers her stability and support.

| find that difficult to reconcile with Mr. Y.X.G’s minimal level of interest in Ms. V.J.L.'s
background, court cases and her children.

[184] | conclude on the evidence that the children’s cultural needs are outweighed by
their need for physical, mental and emotional safety.

[185] In my view, theimportance of the children’s development of apositiverelationship
with a parent and a secure place asamember of afamily isat risk if they are returned to the
respondent. Ms. V.J.L.’splan to have all the children returned to her and Mr. Y.X.G’s care
does not offer them arealistic hope of a secure place as a member of this extended family.
Mr.Y.X.G’slack of interest in hisown biological children, D.G. andA.L.,andinC.W.L. and
V.K.T.T.isdifficult to comprehend. Mr. Y.X.G’sunwillingnessto meet with the society until
A.L.wasborn and apprehended showsthat he was not committed to helping Ms. V.J.L. with
her other children. D.G.’s sudden disappearance, just as the society was trying to meet with
him, is consistent with Mr. Y.X.G.’slack of commitment to this case or possibly hiswish to
hide something.

[186] It isimportant that | consider the continuity of the children’s care and the possible
effect on them of disruption of that continuity. C.W.L. and V.K.T.T. have settled in nicely
with their foster family. Through their lawyer, they have expressed adesireto remain there
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for thelong term. To send them back to their mother, only to have them change schools, to
find new friends, to adjust to their mother’s new boyfriend and to leave what has been a
relatively long period of stability, in my opinion, is counterproductive. Asfor D.L., she has
lived in the same foster home since she was born. Unfortunately, with an order of Crown
wardship for the purpose of adoption, D.L. will not be adopted by her foster family and will
have to move. She will also have to lose her connections with CW.L., V.K.T.T.and D.L.
But from all accounts, D.L. isavery happy, secure and well adjusted child. Sheisaso an
adoptable child who hasthe benefit of only one placement for the past threeyears. Although
theinitial disruption of being placed outside her foster family’shomewill be upsetting, | am
confident from what | have learned about her that D.L. will be able to make the transition
successfully.

[187]  Themeritsof aplanfor the child's care proposed by the society is unquestionably
and significantly better for all of the children, including the proposal that D.L . be placed for
adoption, when compared with the possibility of the children’s return to Ms. V.J.L. The
respondent’s plan for returning al or some of the children is ssmply naive. She hasyet to
demonstrate that she fully understands what has brought her children into care or what she
needs to do to ensure they will be safe. Until she is able to focus on someone other than
herself, Ms. V.JL. will most likely continue to demonstrate poor judgment and risky
behaviour. | am satisfied that therisk that the children may suffer harm from being kept away
from their mother isfar less significant than if they were returned to her.

[188] C.W.L. and V.K.T.T. have expressed, through their counsel, their wishes and
preferences. At present, they want to remain with their foster family. However, Mr. Gottleib
emphasized that, for thefirst 15 monthsthat the children werein care, they continued to put
astheir number onewish adesireto live with their mother. Mr. Gottleib submitted that it is
wrong to infer that, by V.K.T.T.’sdecision to skip some visits with his mother, he no longer
wishes to live permanently with her. He submitted that V.K.T.T. should have had a fixed
access schedule and be required to discuss theissueswith hismother. David Baird said that
he would not force V.K.T.T. to see his mother if the child did not wish to. Counsel argued
that the reasons for his missed access visits were not before the court and that | cannot
speculate. Counsel opposed Mr. Baird'stelling the court what V.K.T.T. had indicated to him
were hisreasons. The only reasonable inference that V.K.T.T. does not want to see, talk or
bewith hismother doesrequire an element of speculation, but I can think of no position that
would be favourable to Ms. V.J.L. or would support her position that V.K.T.T. should be
returned home. On the basis of the evidence and their lawyer’s submissions, | accept that
C.W.L. and V.K.T.T."’swishes have changed over time.

[189]  The children have aready been in care well beyond the maximum periods as set
out in the Act. C.W.L. and V.K.T.T. have been in society’s care and custody since 4
September 2001, which far exceeds the maximum of 24 months allowed under clause
70(1)(b). D.L. hasbeen inthe care and custody of the society since 17 October 2002, more
than twice the maximum period of 12 months for a child under the age of 6 years allowed
under clause 70(1)(a). The effects of delay in the disposition of the case would be contrary
to the purpose for the time limitsin the Act, as well as contrary to the best interests of the

Office of the Chief Justice Ontario Court of Justice

2005 ONCJ 223 (CanLll)



— 37 —

children.

8. THE ORDER

[190] For all the foregoing reasons and having considered the evidence as a whole, |
order that the children, C.W.L. and V.K.T.T. be made wards of the Crown, and committed to
the care and custody of the Children’s Aid Society of Toronto, with access to their mother.

[191] | am satisfied that an access order with respect to C.W.L. and V.K.T.T. isbeneficia
and meaningful to the children and the ordered access will not impair the children’s future
opportunitiesfor apermanent and stable placement. Accesswill befor no lessthan once per
month for aperiod of no lessthan four hoursper visit taking into consideration the children’s
wishes and preferences. Access shall be increased if either child expresses a desire to see
their mother more often, if theincreased accessisin the child’ s best interest and not contrary
to the child’s treatment needs.

[192] Asfor D.L., | order that she be made a Crown ward for the purposes of adoption
with ano access order. Although there has been access between Ms. V.J.L. and D.L. since
the child came into care and they have each enjoyed their visits, | am not satisfied that the
relationship is beneficial and meaningful to D.L. and would most likely impair D.L.’sfuture
opportunities for a permanent and stable home with an adoptive family.

[193] For al three children, the society has a positive obligation to ensure that the
children are educated in their culture and make appropriate arrangementsto havethe children
attend cultural events or otherwise ensure that they are exposed to their heritage.

9: COSTS

[194] On 14 September 2004, well after the trial was underway and the society had
completed its case and while | was hearing Ms. V.J.L.’s witnesses, the society brought an
application seeking to join the newborn, A.L ., to the proceedings. Mr. Gottleib opposed the
application and the matter was adjourned to 1 October 2004 for al parties, including counsel
for Mr. Y.X.G. to prepare their materials. Thetrial did not continue on 14 September 2004.
On 1 October 2004, the day set to hear arguments on the application, the society withdrew its
motion. Counsel for Ms. V.J.L. argued for costs in the amount of $5649.60. | made the
order and indicated that written reasonswould follow. On that same date, | ordered that the
society was not entitled to recall Dr. Fitzgerald, nor to introduce his updated report.

[195] The society’s attempt to add the child A.L. to thistrial that had begun on 3 May
2004 wasiill conceived. | understand that the intention was to attempt to avoid having a
separate trial for baby A.L., because much of the evidence would be the same. But Mr.
Y.X.G, the child sfather, was never aparty to these proceedings and did not attend the trial
except when he was called as awitness. In fact, as a witness, he was excluded from the
courtroom although arequest to have him exempted from the order would likely have been
granted. Ordering transcriptsof the previous 9 days of evidence would have been costly and
time consuming. | would not have been prepared to adjourn the trial for CW.L., V.K.T.T.
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and D.L. inorder towait for thetranscriptsand for Mr. Y.X.G.’scounsel to prepare. Aswell,
trial timeinthiscasewasvery valuable and regrettably therewas afull day lost asaresult of
the society’s application.

[196] | find that the costs sought by Mr. Gottleib who had to prepare for the motion and
for alost trial date were reasonable. As such, on 1 October 2004, | made the following
endorsement,

The Children’s Aid Society of Toronto is ordered to pay the respondent, Ms.
V.J.L., afixed cost order of $5649.60 with respect to the withdrawal of its motion
to add Mr. Y .X.G. as a party to the proceedings.

Office of the Chief Justice Ontario Court of Justice

2005 ONCJ 223 (CanLll)



